THE 

FEDERAL  COMMUNICATIONS 
BAR  JOURNAL 


1953 


Vol.  xm  No.  2 


Published  by  the 

FEDERAL  COMMUNICATIONS  BAR  ASSOCIATION 


Announcing 
New  “Broadcast  Edition” 


of 

PIKE  ™o  FISCHER 

RADIO  REGULATION 

•  TAILORED  ESPECIALLY  FOR  RADIO  AND 
TELEVISION  BROADCASTERS  AND  COUN¬ 
SEL 

•  STATUTES,  BROADCASTING  RULES  AND 
REGULATIONS,  ENGINEERING  STANDARDS, 
FULLY  ANNOTATED 

•  SUBJECT  MATTER  DIGEST  OF  COURT  AND 
COMMISSION  DECISIONS  AND  INTERPRE¬ 
TATIONS 

•  FULL  TEXT  OF  COURT  DECISIONS,  COM¬ 
MISSION  OPINIONS,  REPORTS  AND  INTER¬ 
PRETATIONS 

•  IN  THREE  VOLUMES  WITH  WEEKLY  RE¬ 
LEASES  TO  KEEP  THE  SET  CURRENT 


For  further  information  write 

PIKE  AND  FISCHER,  INC. 

Broadcasting-Telecasting  Building 
1735  DeSales  St,  N.W. 
Washington  6,  D.  C. 


THE  JOURNAL. 

OF  THE 

FEDERAL  COMMUNICATIONS 
BAR  ASSOCIATION 


Volume  XIII  1953  No.  2 


Table  of  Contents 

PACE 


The  Presidents  Letter .  53 

The  Use  of  Pre-Trial  Technique  in  Administrative  Hearings, 

by  J.  D.  Bond  .  55 


The  Universal  Copyright  Convention,  by  A.  L.  Kaminstein .  62 

1953  Report  of  the  Committee  on  Communications  of  the 

Administrative  Law  Section,  American  Bar  Association .  67 

Association  Opposes  Changes  in  Procedural  Rules .  80 


Recent  Articles  in  Legal  Periodicals .  83 

Recent  Court  and  Agency  Decisions . 90 

Recent  Commission  Decisions  .  97 

State  Legislation,  1953  . „...101 

Notes  . 108 


Published  by  the  Federal  Communications  Bar  Association.  The  views  expressed 
in  matter  printed  herein  are  not  to  be  regarded  as  those  of  the  Bar  Association 
unless  so  stated.  Price  to  non-members:  75c.  per  copy,  $3.00  a  volume. 


EDITORIAL  OFFICE 


Broadcasting-Telecasting  Building 
1735  DeSales  St.,  N.W. 
Washington  6,  D.C. 


I 


52  Journal  of  the  Federal  Communications  Bar  Association 


The  Federal  Communications  Bar  Association 

Organized— 1936  Incorporated— 1943 


“To  promote  the  proper  administration  of  the  federal  laws 
relating  to  wire  and  radio  communications,  and  of  related 
acts;  to  uphold  the  honor  and  dignity  of  practice  before 
the  Federal  Communications  Commission  and  to  increase 
the  usefulness  of  the  practitioners  in  promoting  the  due 
administration  of  justice;  for  the  mutual  improvement  and 
social  intercourse  of  the  members  of  the  Association;  and 
to  establish,  own  and  maintain  a  library  for  their  use  and 
reference.” 


Officers  for  1953 

Fhed  W.  Albertson,  President 
N'incent  B.  Welch,  First  Vice-President 
Percy  II.  Russell,  Jr.,  Second  Vice-President 
E.  D.  Johnston,  Secretary 
Robert  M.  Booth,  Jr.,  Treasurer 

Executive  Committee 

Officers  ex  officio  and 
CorM'in  R.  Lockwood,  Jr.  (one  year) 

Vernon  L.  Wilkinson  (one  year) 

Leonard  II.  Marks  (two  years) 

George  O.  Sutton  (two  years) 

Stephen  H.  Fletcher  (three  years) 

William  J.  Dempsey  (three  years) 


Delegate  to  American  Bar  Association 

Arthur  W.  Scharfeld 


Journal  of  the  Federal  Communications  Bar  Association  53 


The  President’s  Letter 

To  the  Members  of  the  Federal  Communications  Bar  Association: 

I  am  happy  to  report  the  continued  cooperation  between  the 
Federal  Communications  Commission  and  the  Association’s  Committee 
I  on  Practice  and  Procedure.  It  is  believed  the  Association  can  claim  some 

I  credit  for  the  new  hearing  procedure  which  was  designed  to  shorten 

particularly  the  hearings  on  television  applications.  At  this  writing,  there 
I  is  considerable  reason  to  believe  that  the  new  procedure  is  accomplish- 

I  ing  this  result. 

The  joint  eflForts  of  the  Federal  Communications  Commission  and 
I  the  Association  in  staging  the  hearing  conference  demonstration,  men- 

I  tinned  in  my  last  letter  to  you,  were  greatly  rewarded.  Originally 

scheduled  for  Hearing  Room  A  of  the  I.C.C.  Building  in  Washington, 
it  became  apparent  before  the  affair  that  the  room  was  entirely  inade¬ 
quate.  The  hearing  conference  was  moved  to  the  larger  Department  of 
Commerce  auditorium.  This  auditorium  was  nearly  filled  on  the  hot 
Monday  evening  of  fune  29.  Those  present  were  favored  by  remarks  by 
Chairman  Rosel  Hyde  and  Examiner  J.  D.  Bond,  of  the  Commission,  and 
Mr.  Neville  Miller,  of  the  Association,  as  well  as  the  actual  participants 
in  the  hearing  conference,  Messrs.  Benito  Gaguine,  Frederick  W.  Ford 
and  Max  Paglin,  of  the  Commission,  and  Messrs.  William  C.  Koplovitz 
and  Henry  G.  Fischer,  of  the  Association.  It  was  Mr.  Koplovitz’  Com¬ 
mittee  that  arranged  the  aflFair.  An  actual  transcript  of  the  entire  pro¬ 
ceeding,  including  the  hearing  conference  and  a  question  and  answer 
period,  was  made  available  by  Electreporter,  Inc. 

The  demonstration  of  the  hearing  conference  was  repeated  on  r 

August  24  at  the  Kenmore  Hotel,  in  Boston,  at  a  session  of  the  Adminis¬ 
trative  Law  Section  of  the  American  Bar  Association  during  the  ABA 
Convention,  under  the  title,  “Can  Pre-trial  Techniques  Save  Time  and 
Money  and  Improve  Justice  in  Administrative  Hearings?”  There  the 
participants  were  Messrs.  Caguine,  Ford  and  Robert  J.  Rawson,  from  the 
Commission,  and  Messrs.  Koplovitz  and  Fischer,  from  the  Federal  Com¬ 
munications  Bar  Association.  There  followed  a  preliminary  discussion  by 
Chairman  Hyde  and  Examiner  Bond,  of  the  Commission,  and  E.  Barrett 
Prettyman,  Circuit  Judge,  United  States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit.  E.  Blythe  Stason,  Dean  of  the  Law  School,  Uni¬ 
versity  of  Michigan,  was  in  charge  of  the  demonstration. 

On  September  14  the  Association  filed  its  Comments  with  the  Com¬ 
mission  in  its  proposed  rule  making  to  amend  Sections  1.304,  1.382  and 
j  1.387  of  its  Rules  and  Regulations  to  require,  among  other  things,  the 

advertising  locally  of  the  filing  of  applications,  thereby  affixing  a  thirty- 
day  cut-off  against  the  filing  of  competing  applications.  The  entire  As¬ 
sociation  membership  was  circularized  on  this  question  with  the  follow¬ 
ing  results:  64  members  opposed  the  adoption  of  the  new  Regulations 
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in  one  form  or  another;  6  favored  their  adoption;  2  favored  the  adoption 
in  part  and  rejection  in  part;  and  1  took  no  position  because  of  the  lack 
of  famiharity  with  the  subject  matter.  The  principal  work  was  done  by 
Mr.  Leonard  H.  Marks  and  Mr.  Koplovitz’  Committee  on  Practice  and 
Procedure. 

On  August  4  the  Association  held  a  luncheon  at  the  Willard  Hotel 
in  honor  of  Chairman  Hyde  and  Commissioner  Doerfer.  There  were 
approximately  125  persons  in  attendance.  Both  the  Chairman  and 
Coimnissioner  Doerfer  addressed  the  luncheon.  The  afFair  was  under 
the  general  chairmanship  of  Mr.  Thomas  H.  Wilson  and  arranged  by 
his  Committee  on  Luncheons. 

The  Annual  Outing,  one  of  the  highhghts  of  each  season,  was  held 
at  “Twin  Oaks,”  the  country  home  of  Mr.  Horace  L.  Lohnes  near  Vienna, 
Virginia,  on  Saturday  afternoon,  October  17.  The  total  attendance  was 
upwards  of  800.  The  largest  previous  attendance  was  approximately 
650.  This  year  there  were  almost  650  automobiles. 

This  year  the  Executive  Committee  voted  to  have  the  Association 
itself  invite  the  Commissioners  and  all  of  the  Commission’s  staflF  which 
had  heretofore  been  invited  by  individual  members  of  the  Association. 
Approximately  350  invitations  were  extended  to  the  stafiE  members  of 
the  Commission.  Chairman  Alfred  C.  Cordon,  Jr.,  of  the  Fall  Outing 
Committee,  reports  that  the  affair  was  financially  self-supporting. 

One  of  the  highlights  of  the  affair  was  the  awarding  by  Robert  K. 
Richards,  Administrative  Vice-President  of  the  National  Association  of 
Radio  and  Television  Broadcasters  to  the  Association,  of  a  beautiful  en¬ 
graved  cup,  which  had  been  contributed  by  NARTB,  for  the  Association’s 
winning  of  the  softball  game  between  the  FCC  and  the  Association. 
The  score  was  17  to  4.  Chairman  Hyde  of  the  Commission  remarked 
during  the  ceremony  that  the  FCC  would  be  sure  to  take  it  at  the  game 
next  year,  but  in  the  meantime  there  would  be  no  reprisals.  The  As¬ 
sociation  supplied  the  umpire  of  the  game,  but  the  Commission’s  staff 
kept  score. 

I  believe  it  can  be  said  that  a  good  time  was  had  by  all.  Some  500 
pounds  of  roast  beef,  350  pounds  of  barbecued  pork  and  100  gallons  of 
stew,  plus  25  gallons  of  sweet  cider  and  $40.00  worth  of  Pepsi  Cola 
helped  to  make  the  afternoon  enjoyable. 

The  current  year  for  the  Association  is  fast  coming  to  an  end.  'The 
Annual  Meeting  and  Banquet  are  scheduled  for  Friday,  January  22,  1954. 
Put  this  date  on  your  calendar  now.  Please  remember,  if  you  have  any 
suggestions  to  make  about  the  operation  of  your  Association,  convey 
them  to  me  or  to  the  chairman  of  the  appropriate  committee  found  on 
page  49  of  the  last  issue  of  the  Journal. 


Cordially  yours, 
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This  address  by  J,  D.  Bond,  made 
before  the  Administrative  Hearing 
Pre-Trial  Demonstration  and  Clinic 
sponsored  and  produced  jointly  by 
the  Federal  Communications  Bar 
Association  and  the  Federal  Com¬ 
munications  Commission  at  Wash¬ 
ington,  D.  C.,  on  June  29,  1953,  is 
reprinted  from  the  September, 
1953,  issue  of  the  Journal  of  the 
Bar  Association  of  the  District  of 
Columbia. 


The  Use  of  Pre-Trial  Technique  in 
Administrative  Hearings 

J.  D.  Bond* 


President  Albertson,  Ladies  and  Gentlemen:  The  Hearing  Con¬ 
ference  Demonstration  to  be  offered  here  tonight  is  a  landmark  in  the 
progress  of  administrative  law.  We  shall  soon  see  the  first  public  and 
planned  exhibition  of  the  pre-trial  of  an  adjudicatory  proceeding  in 
administrative  law.  My  prologue  to  this  epic  event  is  intended  to 
stimulate  your  thinking  about  the  approach  to  this  new  method  of 
administrative  procedure.  I  should  like  also  to  challenge  you  to  reap¬ 
praise  your  viewpoint,  and  your  prejudices  if  you  please,  toward  ad¬ 
ministrative  pre-trial. 

You  have  heard  from  Chairman  Hyde  some  of  the  irresistibly  force¬ 
ful  circumstances  which  compel  the  achievement  of  smaller  records  in 
shorter  and  less  expensive  hearings,  and  thus  the  gain  of  quicker  and 
more  certain  justice  for  those  citizens  who  toil  in  the  mazes  of  hearing 

•  Mr.  Bond  is  a  Hearing  Examiner  at  the  Federal  Communications  Commission, 
is  a  member  of  the  President’s  Conference  on  Administrative  Procedure  and  of  its 
Committee  on  Pre-Trial.  He  was  President  of  the  Federal  Trial  Examiners  Con¬ 
ference  from  January,  1952,  to  May,  1953.  The  statements  made  in  this  address 
are  those  of  the  author  and  do  not  necessarily  reflect  the  views  of  the  Federal 
Communications  Commission,  the  Federal  Communications  Bar  Association,  the 
President’s  Conference  Committee  on  Pre-Trial  or  the  Federal  Trial  Examiners 
Conference. 
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proceedings.  They  have  a  right,  and  they  are  asserting  it,  to  less  tedious 
justice.  Pre-trial  is  not  a  recently  discovered  cure-all;  but  it  is  a  remedial 
measure  of  tremendous  potential,  but  largely  unrealized,  value.  To 
some  it  may  sound  trite,  and  to  others  it  may  be  provocative,  to  assert 
that  pre-trial  techniques  must  be  more  extensively  and  more  effectively 
employed  in  administrative  adjudication.  In  its  proper  perspective  that 
assertion  should  be  neither  trite  nor  provocative.  A  brief  history  of  ad¬ 
ministrative  law  pre-trial  illuminates  the  background  against  which  the 
present-day  necessities  must  be  evaluated. 

For  more  than  25  years  pre-trial  in  the  civil  courts  has  experienced 
a  surging  growth  as  an  instrument  for  efficiently  and  fairly  speeding 
cases  to  decision  and  judgments.  For  more  than  15  years  Rule  16  of 
the  Federal  Rules  of  Civil  Procedure  has  enabled  the  Federal  courts  to 
achieve  swifter  justice  through  the  pre-trial  process.  At  this  date  30  or 
more  of  the  48  states  have  laws  and  practice  rules  authorizing  pre-hearing 
conferences  comparable  to  those  permitted  under  Federal  Rule  16.  Af¬ 
ter  tomorrow  Kentucky  is  to  be  added  to  that  group  of  states.  During 
the  past  10  years  the  growth  of  pre-trial  in  civil  cases  has  been  almost 
sensational.  That  growth  has  been  hailed  in  legal  publications  as  well 
as  in  the  popular  press.  The  increased  use  of  pre-trial  conferences 
justified  for  a  1948  Readers  Digest  article  the  captivating  title,  “Uncle 
Sam  Modernizes  His  Justice.” 

The  pre-trial  of  court  cases  did  not  so  flourish  solely  because  of  an 
inherent  appeal  to  the  law  profession.  Its  acceptance  was  more  inspired 
than  spontaneous.  Probably  the  greatest  moving  force  for  pre-trial 
progress  is  the  comparatively  recent  and  wide-spread  use  of  pre-trial 
clinics  which  have  attracted  the  interest  of  the  Bench  and  the  Bar 
throughout  this  nation.  Modem  legal  history  acclaims  the  impressive 
benefits  from  the  missionary  and  pioneering  efforts  of  the  great  leaders 
in  these  seminars  and  clinics  on  pre-trial  procedure.  We  know  that 
here  national  recognition  for  pre-trial  improvement  has  been  accorded 
to  Judge  Prettyman  of  the  Court  of  Appeals,  to  Chief  Judge  Laws,  and 
to  Judges  Bastian  and  Holtzoff,  among  others,  of  the  District  Court.  It 
is  fortunate  for  administrative  law  pre-trial  that  its  opportunity  for 
growth  is  to  be  found  in  the  District  of  Columbia  where  the  legal  climate 
is  tempered  by  the  acceptance  of  civil  case  pre-trial  as  routine  procedure. 

But  where  has  pre-trial  in  administrative  cases  been  during  this  era 
of  great  progress  in  the  courts?  In  answering  this  question  we  find  a 
disappointing  contrast.  The  uncomfortable  tmth  is  that  whereas  the 
processes  of  the  courts  were  being  rapidly  improved  and  expedited,  the 
hearing  processes  of  the  agencies  and  departments  of  the  Federal  govern¬ 
ment  generally  remained  virtually  at  a  standstill.  It  has  been  said,  and 
with  a  measure  of  justification,  that  the  utility  of  the  hearing  process  for 


i 
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deciding  controversies  more  expeditiously  than  in  the  courts  is  too  often 
all  but  lost  in  some  modern-day  proceedings.  As  a  practical  matter,  and 
apart  from  the  legal  difficulties,  many  present-day  administrative  hear¬ 
ing  decisions  could  have  been  derived  more  expeditiously,  more  eco¬ 
nomically,  and  upon  a  much  smaller  record  through  pre-trial,  trial  and 
decision  in  a  court  of  law. 

The  pre-trial  of  administrative  law  cases  is  not  a  new  instrument 
in  the  sense  that  its  discovery  is  recent;  it  is  indeed  new  in  that  its  wide 
acceptance  and  utilization  by  most  Federal  agencies  is  yet  to  come  to 
pass.  It  is  true  that  the  Civil  Aeronautics  Board  has  extensively  em¬ 
ployed  pre-trial  during  the  past  12  years.  Some  other  agencies  have 
had  pre-trial  rules  for  many  years,  and  some  use  has  been  made  of  those 
rules  by  some  agencies.  However,  by  and  large,  those  rules  are  more 
generally  characterized  by  either  their  ineffectiveness  or  their  non-user  or 
by  both  attributes. 

In  this  rather  categorical  summary  of  the  Federal  use  of  administra¬ 
tive  pre-trial  I  have  not  presumed  to  hurl  new  or  unfounded  criticism 
at  our  administrative  hearing  practices.  I  have  only  said  today  what  in 
effect  was  said  in  1941  in  the  Final  Report  of  the  Attorney  General’s 
Committee  on  Administrative  Procedure.  With  the  notable  exception  of 
the  Federal  Communications  Commission,  Federal  agencies  have  no 
more  now  accepted  pre-trial  in  administrative  proceedings  than  they 
had  12  years  ago  when  the  Attorney  General’s  Committee  published 
this  statement: 

“The  Committee  believes  that  perhaps  the  most  fruitful  possibilities  for 
expediting  and  simplifying  formal  aaministrative  proceedings  lie  in  the  field 
of  pre-hearing  techniques.” 

We  next  find  that  very  little  momentum  to  the  use  of  pre-trial  was 
added  by  enactment  of  the  Administrative  Procedure  Act  in  1946.  It 
empowered  Hearing  Examiners  to  conduct  pre-hearing  conferences  for 
the  settlement  or  simplification  of  the  issues  by  consent  of  the  parties. 
Let’s  look  now  to  December  of  1949  when  the  Chief  Justice  of  the  United 
States  appointed  an  Advisory  Committee  on  Administrative  Procedure 
to  study  the  problems  of  unnecessary  delay,  expense,  and  volume  of 
records  in  administrative  proceedings,  and  to  the  ensuing  months  in 
which  that  Committee,  under  the  chairmanship  of  Judge  E.  Barrett 
Prettyman,  did  carefully  examine  those  problems.  The  products  of  that 
Committee’s  efforts  include  a  report  whieh  was  adopted  by  the  Judicial 
Conference  of  the  United  States  in  September  of  1951.  That  report 
commented  on  pre-hearing  conference  possibilities  at  greater  length  than 
on  any  other  one  of  its  14  topics— with  the  possible  exception  of  that 
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topic  pertaining  to  the  Civil  Service  Commission’s  rating  practices  which 
might  be  thought  to  reward  Hearing  Examiners  with  better  jobs  and 
more  pay  for  accumulating  bigger  hearing  records. 

The  Prett^an  Committee  report,  adopted  by  the  Judicial  Con¬ 
ference,  included  these  significant  statements  upon  pre-trial  of  admini¬ 
strative  law  cases: 

"The  primary  purpose  is  to  prepare  the  ease  for  trial  in  such  a  way 
as  to  facilitate  and  shorten  trial.  It  should  be  made  equally  plain  that  the 
element  of  surprise,  which  upon  occasion  has  played  too  important  a  role 
in  the  hearing  room,  should  form  no  part  of  any  administrative  proceeding.” 

The  report  further  states: 

“Pre-hearing  conferences,  if  properly  conducted,  can  and  do  result  in 
clear  definition  of  issues,  clarification  of  ambiguous  issues,  simplification  or 
elimination  of  some  issues,  or  stipulation  as  to  part  or  all  of  the  facts  in 
controversy.” 

This  report  was  a  challenging  call  for  action.  Its  most  emphatic 
recommendation,  as  modified  and  adopted  by  the  Judicial  Conference, 
led  to  the  establishment  of  what  is  now  called  the  President’s  Conference 
on  Administrative  Procedure. 

On  April  29  of  this  year  President  Eisenhower  appointed  the  mem¬ 
bers  of  that  conference  and  designated  Judge  E.  Barrett  Prettyman  to 
be  its  chairman.  The  Conference  was  convened  and  organized  on  June 
10  and  11.  The  objective  of  the  President’s  Conference  is  to  study  the 
problems  of  unnecessary  delay,  expense,  and  volume  of  records  in 
adjudicatory  and  rule-making  proceedings,  and  to  evolve  by  cooperative 
efforts  principles  which  may  be  applied,  and  steps  which  may  be  taken, 
toward  the  end  that  the  administrative  process  may  be  improved.  That 
mission  requires  work.  The  work  of  the  Conference  was  assigned  to 
eight  major  committees,  and  the  first  of  these  is  the  Committee  on  Pre- 
Trial.  I  harbor  no  doubt  as  to  the  overall  or  relative  importance  or 
competence  of  the  Committee  on  Pre-Trial,  either  because  it  is  under 
the  chairmanship  of  Federal  Communications  Commissioner  John  C. 
Doerfer,  or  because  Judge  Walter  M.  Bastian  is  its  Recorder,  or  even 
because  I  am  among  its  members. 

The  opening  meeting  of  the  President’s  Conference  was  addressed 
by  the  Chief  Justice  of  the  United  States,  by  the  Attorney  General  and 
by  other  lawyers  who  have  distinguished  themselves  by  their  work  in 
administrative  law.  Attorney  General  Brownell  emphasized  the  im¬ 
portance  of  pre-trial  and  spoke  these  words: 

“It  is  distressing  to  learn  from  the  Advisory  Committee  that  Federal 
administrative  agencies  have  failed  to  utilize  fully  pre-hearing  procedures  as 
a  means  of  shortening  hearings  and  records.” 
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Mr.  fohn  L.  Sullivan,  fonnerly  Secretary  of  the  Navy  and  a  member 
of  the  Judicial  Conference  Advisory  Committee,  called  our  attention  to 
the  importance  of  simpler  and  less  expensive  and  more  expeditious  action 
in  administrative  hearings.  Mr.  Sullivan  urged  us  to  recognize  that  the 
development  and  perfection  of  the  technitjue  of  pre-hearing  conferences 
is  potentially  the  most  effective  means  of  reducing  unnecessary  expense 
and  volume  of  administrative  hearing  records. 

My  fellow  lawyers,  I  earnestly  suggest  to  you  that  the  background 
of  administrative  pre-trial  is  dynamically  changing.  The  events  of  the 
past,  the  events  of  this  year,  the  events  of  this  month  and  the  event  of 
this  day  overwhelmingly  portend  that  more  eflFective  and  more  extensive 
use  of  pre-trial  must  attach  to  the  administrative  regulatory  and  hearing 
processes  in  the  Federal  agencies.  The  restoration  and  maintenance  of 
the  publics  confidence  in  our  government’s  processes,  and  the  accom¬ 
modation  of  its  restrictive  instrumentalities  to  the  demands  of  the  people 
compel  us  to  meet,  head-on,  and  now,  and  with  open-mindedness  today’s 
challenges  for  improvement  of  the  administrative  hearing  process.  Those 
of  us  who  are  administrative  officers  and  those  of  us  who  are  admini¬ 
strative  law  practitioners  must  account  to  our  government  and  to  our 
clients  for  how  forthrightly  and  how  well  we  respond  to  these  challenges. 

In  his  address  to  the  President’s  Conference  Attorney*  General 
Brownell  also  made  these  statements: 

“Neitiier  the  Administrative  Procedure  .\ct  nor  any  other  set  of  rules 
can  prescribe  fair  and  efficient  procedure  for  all  time.  New  regulatory 
activities,  increasing  agency  workloads  and  changing  standards  of  procedural 
fairness  are  among  the  factors  that  will  compel  continuing  change  and 
improvement.” 

Because  I  believe  the  Attorney'  General’s  statement  last  quoted  fairly 
epitomizes  the  charged  atmosphere  into  which  this  administrative  pre¬ 
trial  clinic  is  to  be  bom,  I  repeat  his  words: 

“New  regulatory  activities,  increasing  agency  workloads  and  changing 
standards  of  procedmal  fairness  arc  among  the  factors  that  will  compel 
continuing  change  and  improvement.” 

I  believe  that  in  administrative  hearings  the  greatest  single  oppor¬ 
tunity  for  achieving  the  continuing  change  and  improvement  of  which 
the  Attorney  General  spoke  is  to  develop  and  to  use  eflFectively  pre-trial 
techniques  which  are  available  through  the  pre-hearing  conference.  To 
grasp  that  opportunity  is  an  objective  today  of  the  President’s  Confer¬ 
ence  and  its  Pre-Trial  Committee;  that  we  should  do  so  was  a  stated 
recommendation  of  the  Judicial  Conference  Advisory  Committee  in 
1951;  that  we  might  do  so  was  a  legislative  purpose  of  the  Congress  in 
passing  the  Administrative  Procedure  Act  in  1946;  and  the  wealth  of 


60  Journal  of  the  Federal  Communications  Bar  Association 


promise  in  pre-trial  was  recognized  and  advocated  in  the  Final  Report 
of  the  Attorney  Generals  Committee  in  1941. 

Administrative  problems  have  received  no  more  exhaustive  studies 
than  those  which  underlie  the  1941  Attorney  General’s  Committee  Re¬ 
port.  Many  of  its  distinguished  members  still  labor  for  improvement 
of  administrative  procedure.  1  pause  only  to  mention  Carl  McFarland, 
who  did  much  to  shape  the  Administrative  Procedure  Act  and  who  is 
now  President  of  the  State  University  in  Montana,  and  Ralph  Fuchs,  who 
is  Professor  of  Law  at  Indiana  University  and  Chairman  of  the  American 
Bar  Association’s  Committee  on  Improvement  of  Administrative  Pro¬ 
cedure. 

A  third  member  of  the  Attorney  General’s  Committee  deserves 
much  more  than  passing  mention  and  I  now  refer  to  E.  Blythe  Stason, 
who  is  Dean  of  Law  at  the  University  of  Michigan  and  Chairman  of  the 
Pre-Hearing  Conference  Subcommittee  of  the  Administrative  Law  Sec¬ 
tion  of  the  American  Bar  Association.  Dean  Stason’s  continuing  work  for 
administrative  pre-trial  includes  his  address  and  seminar  leadership  be¬ 
fore  the  Administrative  Law  Section  at  the  1952  Convention  of  the 
American  Bar  Association.  Dean  Stason’s  eflForts  were  united  in  early 
April  of  this  year  with  those  of  President  Fred  Albertson  and  the  Federal 
Communications  Bar  Association  representatives  to  develop  with  Chair¬ 
man  Rosel  Hyde  and  the  Federal  Communications  Commission  the 
program  to  be  presented  this  evening.  Dean  Stason,  with  keen  and 
helpful  insight,  has  advised  and  encouraged  the  architects  of  this  pro¬ 
ject.  His  plans  include  the  staging  of  this  demonstration  as  a  part  of 
the  Administrative  Law  Section  program  of  the  American  Bar  Associa¬ 
tion  Convention  in  Boston  in  August  of  this  year.  Dean  Stason’s  interest 
is  not  that  of  only  a  remote  absentee;  we  note  with  appreciation  that  he 
has  come  to  Washington  to  attend  this  meeting. 

Ladies  and  Gentlemen,  I  have  not  undertaken  to  analyze  for  you 
the  details  or  advantages  or  limitations  of  administrative  pre-trial  at 
the  Federal  Communications  Commission  or  elsewhere.  Of  course, 
administrative  pre-trial  is  not  a  panacea  for  all  ills,  and  of  course  it  has 
its  limitations,  some  like  and  some  unlike  those  which  limit  the  pre-trial 
of  civil  cases.  Time  forbids  discussion  here  of  the  many  recognized 
problems  that  surround  pre-trial  in  administrative  hearings.  After  25 
years  detailed  niles  and  procedures  for  the  pre-trial  of  civil  cases  have 
not  been  evolved  by  the  courts;  and  it  is  not  probable  that  such  will 
soon  be  proclaimed  for  administrative  proceedings.  As  it  has  been  found 
in  tlie  law  courts,  so  must  it  be  in  administrative  forums  that  flexibiliri' 
be  recognized  as  indispensable  to  permit  the  accommodation  of  the  pre¬ 
trial  process  to  particular  cases  and  types  of  cases  as  well  as  to  the  dis¬ 
positions  and  capabilities  of  participating  attorneys  and  hearing  ex¬ 
aminers. 
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For  all  of  us  1  advocate  a  full  realization  that  pre-trial  is  of  such 
tremendous  importance  to  effective  administrative  hearings  that  in  this 
era  of  inevitable  progress  we  must  lay  aside  our  unfounded  prejudices 
against  its  use.  We  must  cast  aside  our  impulses  to  rebel  at  that  which  is 
new  or  different.  We  must  endeavor  with  a  genuine  spirit  of  cooperation 
to  relieve  administrative  hearings  of  their  potential  disrepute  because  of 
their  slowness,  their  tediousness,  their  cumbersomeness,  their  enormous 
records,  and  their  great  expense  to  the  litigants  and  to  the  government. 
Lawyers,  examiners,  agencies,  aqd  the  courts  can  and  surely  will  better 
t»y  administrative  law  cases  when  effective  pre-trial  eliminates  trivial 
matters,  accentuates  fundamentals,  and  focuses  the  attention  of  all  upon 
only  those  issues  that  are  real. 

I  conclude  my  remarks  by  earnestly  urging  you  to  share  my  faith 
that  your  unstinting  cooperation  in  seeking  sincerely  to  obtain  the 
maximum  possible  benefits  of  administrative  pre-trial  will  be  met  with 
equally  conscientious  efforts  by  Hearing  Examiners  to  achieve  together 
our  common  objective  of  a  vastly  improved  hearing  process.  That  we 
should  and  must  unite  in  that  purpose  is  today’s  challenge  for  each  of  us. 
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The  effect  on  United  States  copy¬ 
right  late  of  ratification  of  the 
Universal  Copyright  Convention  is 
analyzed  by  an  expert  in  the  field. 


The  Universal  Copyright  Convention 

A.  L.  Kaminstein* 

On  June  10,  1953,  President  Eisenhower  sent  the  Universal  Copy¬ 
right  Convention  to  the  Senate  for  its  advice  and  consent  to  ratification. 
The  convention,  dated  September  6,  1952,  has  been  signed  by  the  United 
States  and  39  other  countries.  Since  the  convention  deals  with  copyright 
protection  for  literary,  scientific  and  artistic  works,  it  has  a  special  in¬ 
terest  for  those  working  in  such  fields  as  radio  and  television  which  pro¬ 
duce  and  use  copyrighted  materials.  It  will  not  become  effective  until 
it  is  ratified  by  12  countries,  four  of  whom  are  not  members  of  the  Berne 
Convention  and  it  cannot  be  ratified  by  the  United  States  until  our  do¬ 
mestic  copyright  law  has  been  changed  to  bring  it  into  conformity  with 
the  treaty. 

The  history  of  attempts  to  secure  United  States  participation  in 
international  copyright  treaties  is  a  long  one.  The  oldest  international 
copyright  convention  is  the  Berne  Union  of  1886,  which  now  has  some 
40  members,  including  most  European  countries,  but  excluding  Russia. 
On  our  own  continent,  only  Canada  and  Brazil  are  members.  In  the 
Western  Hemisphere  we  have  the  Buenos  Aires  Convention  of  1910, 
which  is  closed  to  non-American  countries.  The  United  States  is  a  mem¬ 
ber  of  the  Buenos  Aires  Convention  and  of  the  very  limited  Mexico  City 
Convention  of  1903;  but  it  has  not  joined  any  multipartite  copyright 
convention. 

Repeated  attempts  to  secure  adherence  by  the  United  States  to 
Berne  have  failed,  due  in  part  to  the  fact  that  the  Berne  Convention  con¬ 
tains  concepts  which  are  foreign  to  our  own  law.  Even  the  attempt  to 
agree  upon  a  clarification  of  copyright  relations  between  the  American 
republics,  resulting  in  the  signing  of  the  Washington  Convention  of 
1^6,  has  run  into  some  of  the  same  difficulties  in  the  United  States. 
Today,  the  protection  of  American  works  abroad  depends,  with  minor 
exceptions,  upon  (1)  an  elaborate  and  complicated  series  of  bilateral 
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copyright  arrangements  with  more  than  30  countries,  (2)  the  Buenos 
Aires  Convention,  and  (3)  the  use  of  the  device  of  publication  in  a 
Berne  Union  country,  the  so-called  “back  door”  of  the  Berne  Union. 
None  of  these  is  satisfactory;  it  is  not  easy  to  discover  exactly  what  is 
required  to  secure  copyright  protection  under  the  laws  of  some  30 
odd  countries  with  whom  we  have  bilateral  relations;  the  Buenos  Aires 
Convention  protects  only  in  the  Americas,  and  the  use  of  the  Berne 
“back  door”  is  both  dubious  and  might  be  stopped  at  any  time.  Given 
these  conditions,  it  is  only  natural  to  find  that  the  United  States  has 
taken  an  important  role  in  the  development  by  UNESCO  of  the  Univer¬ 
sal  Copyright  Convention. 

For  five  years,  experts  from  various  countries  met  and  worked  to¬ 
gether,  trying  to  reach  agreement  on  the  terms  of  a  simple  convention 
which  would  be  acceptable  to  most  of  the  countries  of  the  world.  They 
knew  that  if  too  much  were  attempted,  countries  with  elementary  copy¬ 
right  systems  would  object;  if  too  little,  the  Berne  countries  would  object 
to  the  lowering  of  the  Berne  standards.  The  resultant  convention  bears 
evidence  of  the  long  preparation  and  the  spirit  of  compromise.  The 
convention  protects  the  status  of  the  Berne  Union,  and  the  European 
toiintries  have  agreed  to  many  American  principles  foreign  to  those  of 
the  Berne  Union. 

Governirifi,  Principle.  The  governing  principle  of  the  convention  is 
the  concept  of  “national  treatment,”  namely,  each  country  agrees  to  give 
nationals  of  other  contracting  countries  and  all  works  first  published  in 
those  contracting  countries,  at  least  as  effective  copyright  protection  as 
it  gives  to  its  own  citizens.  This  basic  principle  exemplifies  the  reconcilia¬ 
tion  of  the  American  and  European  views:  the  United  States  law  bases 
protection  on  the  nationality  of  the  author,  while  the  Europeans  look 
toward  the  place  of  first  publication,  irrespective  of  nationality.  The  new 
convention  combines  these  principles  and  grants  protection  on  both 
grounds. 

Coverage.  The  convention  obligates  members  to  protect  “literary, 
scientific,  and  artistic  works,  including  writings,  musical,  dramatic  and 
cinematographic  works,  and  paintings,  engravings,  and  sculpture.”  The 
European  countries  would  have  liked  to  extend  this  list  to  include  many 
other  subjects,  but  it  was  feared  that  specific  enumeration  would  in- 
ferentially  exclude  some  fields  which  merited  inclusion  and  also  would 
not  anticipate  future  developments  into  new  fields.  In  addition,  there 
are  certain  types  of  works,  e.  g.,  oral  and  architectural  works,  which  are 
not  covered  by  the  United  States  law,  and  which  the  United  States  could 
not  obligate  itself  to  protect.  The  convention  also  requires  each  state 
to  provide  protection  for  unpublished  works  without  any  formalities. 

Formalities.  One  of  the  main  differences  between  the  copyright 
systems  of  the  United  States  and  European  countries  concerns  the  mat- 
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ter  of  formalities.  The  United  States  and  certain  other  countries  require 
such  formalities  as  the  use  t)f  a  copyright  notice  on  published  works,  reg¬ 
istration,  and  the  manufacture  of  certain  books  within  the  state.  European 
countries  generally  require  no  formalities  for  the  creation  of  copyright 
although  they  may  require  other  formalities  which  do  not  affect  the 
existence  of  the  copyright.  Under  the  convention,  the  United  States 
could  not  require  any  formaUties  for  the  creation  of  copyright  for  foreign 
works  coming  under  the  convention,  though  it  would  be  able  to  continue 
formahties  such  as  registration,  where  these  are  requirements  for  the 
filing  of  suits  for  infringement.  The  convention  specifies  that  each  work 
originating  in  an  adhering  state  which  bears  the  copyright  symbol  © 
accompanied  by  the  name  of  the  copyright  proprietor  and  the  year  date 
of  first  publication  placed  so  as  to  give  reasonable  notice  shall  satisfy 
all  formality  requirements  in  any  other  adhering  state.  This  is  a  real 
departure  for  the  Europeans  who  have  always  believed  in  “automatic” 
copyright  without  formalities,  and  its  great  advantage  will  be  in  en¬ 
abling  anyone  looking  at  a  work  to  discover  whether  it  is  under  copy¬ 
right.  The  most  important  change  for  the  United  States  will  be  the 
necessity  of  modifying  its  “manufacturing  clause”  so  that  the  reprinting 
of  foreign  works  in  the  United  States  will  no  longer  be  required.  Under 
the  present  law,  this  is  not  necessary  for  works  by  foreign  authors  in 
foreign  languages;  it  applies  only  to  works  in  English.  The  convention 
will  still  permit  us  to  require  any  formality,  including  manufacture,  of 
any  United  States  citizen  and  for  any  work  first  published  in  the  United 
States. 

Duration.  The  duration  of  copyright  has  always  been  another 
source  of  difference  between  the  two  systems.  European  countries 
usually  grant  a  term  of  life  plus  a  specified  number  of  years,  ordinarily 
oO.  Our  term  is  28  years  plus  an  opportunity  to  renew  for  another  28 
years.  It  was  agreed  that  the  minimum  term  would  be  life  plus  25 
years,  or  a  term  of  25  years  from  publication.  This  will  require  no  change 
in  our  law,  and  where,  as  in  the  United  States,  there  are  two  successive 
terms,  the  country  may  impose  formalities  for  the  second  term,  as  long 
as  it  is  past  the  minimum  term.  This  provision  was  specifically  designed 
to  permit  us  to  continue  our  renewal  requirements. 

Rights.  Copyright  actually  comprises  many  rights  in  addition  to 
the  right  to  publish  and  to  prevent  copying;  it  may  include  the  right  to 
translate,  to  deliver,  perform,  adapt,  arrange  or  make  other  versions.  The 
convention  does  not  detail  these  rights.  Here  again,  itemization  might 
be  interpreted  as  excluding  other  rights.  There  is  also  considerable 
variation  from  state  to  state  as  to  the  extent  of  protection  of  different 
rights,  and  each  state  is  left  free,  with  the  exception  of  the  right  of  trans¬ 
lation,  to  apply  its  own  law.  In  the  case  of  translations,  the  convention 
gives  the  author  complete  control  over  translations  for  a  period  of  seven 
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years,  after  which,  if  no  authorized  translation  has  appeared  in  a  state, 
that  state  may,  under  established  procedure,  grant  a  non-exclusive  license 
to  translate  the  work  into  the  national  tongue.  However,  before  any 
such  authorization  is  granted,  it  must  be  shown  that  requests  to  translate 
have  been  denied  or  gone  unanswered.  The  domestic  legislation  must 
also  provide  for  just  compensation  for  the  original  author  and  a  correct 
translation.  Though  urged  by  some  European  countries,  there  is  no 
provision  for  the  protection  of  so-called  “moral”  rights. 

Publication.  The  convention  defines  publication  as  “the  reproduc¬ 
tion  in  tangible  form  and  the  general  distribution  to  the  public  of  copies 
of  a  work  from  which  it  can  be  read  or  otherwise  visually  perceived.”  It 
has  been  said  that  under  this  definition  phonograph  records  would  not 
be  protected.  Since  the  great  weight  of  decision  and  opinion  in  the 
United  States  is  in  line  with  the  convention  definition,  it  is  difiBcult  to 
see  how  the  United  States  could  agree  to  any  other  formula  without 
changing  its  domestic  law.  Under  our  law,  distribution  of  a  few  copies 
of  a  play  may  amount  to  a  publication,  while  a  radio  broadcast  of  the 
same  play  to  millions  of  listeners  would  not  have  the  same  legal  effect. 
Anomalous  as  this  may  seem,  an  international  convention  is  hardly  the 
appropriate  vehicle  to  change  our  domestic  law. 

The  convention  will  have  no  retroactive  effect.  It  will  not  abrogate 
other  existing  international  or  bilateral  agreements.  One  of  its  main 
purposes  is  to  harmonize  existing  systems  of  protection  rather  than  to 
supersede  them. 

Neither  radio  nor  television  is  mentioned  in  the  convention.  This  is 
not  surprising  since  there  was,  until  1952,  no  hint  in  the  United  States 
copyright  law  that  there  was  a  broadcasting  industry.  Nevertheless,  much 
of  the  material  used  by  these  media  is  copyrightable  and  whether  or 
not  it  can  be  used  freely  or  must  be  paid  for  depends,  in  the  case  of 
foreign  materials,  upon  our  copyright  relations  with  other  countries.  To¬ 
day,  whether  a  motion  picture  is  a  financial  success  or  not  frequently 
turns  upon  its  foreign  income.  If  the  picture  is  not  protected  by  copy¬ 
right  abroad,  if  there  is  real  question  as  to  the  formalities  required  for 
its  protection,  or  if  an  attorney  must  worry  about  meeting  individual 
requirements  in  each  foreign  country,  that  income  will  be  endangered. 
A  good  portion  of  television  material  is  being  placed  on  film.  This  film 
will  be  used  abroad,  and  the  same  considerations  are  applicable.  Ameri¬ 
can  music  is  heard  all  around  the  world,  and  American  broadcasters 
make  considerable  use  of  foreign  music. 

This  is  not  the  place  to  discuss  the  other  features  of  the  convention, 
some  of  them  technical,  some  relating  to  administrative  machinery.  Those 
interested  will  want  to  read  the  convention  in  its  entirety  and  evaluate 
it  in  the  light  of  the  changes  it  would  make  in  the  present  situation. 
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Since  the  convention  strives  for  simplicity,  and  uses  some  of  our 
basic  copyright  concepts,  comparatively  few  major  changes  in  our  law 
are  necessary.  These  would  include,  for  member  countries,  modifica¬ 
tion  of  the  “manufacturing  clause”  as  mentioned  above,  the  protection 
of  works  first  published  in  convention  countries  whether  by  nationals  or 
non-nationals,  the  elimination  of  formalities  for  foreign  works  complying 
with  the  notice  requirements  of  the  convention  insofar  as  they  relate  to 
the  securing  rather  than  enforcement  of  copyright,  and  a  provision  mak¬ 
ing  the  mechanical  recordings  provision  applicable  to  convention  coun¬ 
tries. 

Attorneys  representing  the  various  American  copyright  interests 
have  taken  an  active  role  in  the  development  and  final  negotiation  of 
the  convention.  It  has  been  the  subject  of  extended  consideration  by  a 
panel  of  attorneys  and  by  various  copyright  bar  committees.  At  the 
Boston  meeting  in  August  1953,  both  the  Patent,  Trade-Mark  and  Copy¬ 
right  Section  and  the  International  and  Comparative  Law  Section  of  the 
American  Bar  Association  adopted  resolutions  urging  ratification  of  the 
convention  by  the  United  States.  There  is  little  doubt  that  the  conven¬ 
tion  offers  the  United  States  an  opportunity  to  take  a  more  active  role 
in  international  copyright  on  more  favorable  terms  than  have  been  of¬ 
fered  heretofore. 

From  an  importing  countiy,  in  publishing  and  related  fields,  the 
United  States  has  now  become  one  of  the  great  exporters.  The  Universal 
Copyright  Convention  is  not  only  an  opportune  occasion  to  secure  more 
adequate  protection  for  our  books,  music,  motion  pictures  and  the  like 
but  also  a  timely  one  to  change  the  European  impression  that  the  United 
States  is  not  interested  in  protecting  intellectual  materials  and  declines 
to  participate  in  international  agreements  for  doing  so. 

The  convention  would  thus  serve  a  most  important  function  in  the 
battle  of  the  mind.  In  submitting  the  convention  to  the  President, 
Secretary  of  State  Dulles  has  aptly  said: 

“A  number  of  other  countries  of  the  free  world  have  likewise  remained 
out  of  the  Benie  convention.  Some  of  these  countries  are  in  fringe  areas  of  the 
world  in  which  propaganda  from  behind  the  Iron  Curtain  has  its  greatest 
impact  and  where  programs  for  the  exchange  of  cultural  and  educational 
materials  are  particularly  important.  A  broad  multilateral  copyright  coverage 
which  includes  those  countries  would  serve  as  a  stimulus  to  the  flow  of 
books  and  other  ediicational  media  between  them  and  other  free  countries. 
The  Universal  Copyright  Convention  has  been  carefully  drafted  to  encourage 
such  countries  to  become  parties  tliereto.  .  .  . 

“Participation  in  the  Universal  Copyright  Convention  by  the  United 
States  will  not  only  significantly  improve  the  protection  accorded  to  United 
States  private  interests  abroad,  but  will  make  a  substantial  contribution  to 
our  general  relations  with  other  countries'  of  the  free  world.  Early  action  by 
the  United  States  with  respect  to  ratification  of  the  convention  will  enable  the 
United  States  to  play  a  leading  part  in  helping  to  improve  international 
relations  in  this  important  field.” 
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Recent  developments  and  chtmges 
in  practice  and  procedure  of  the 
Federal  Communications  Commis¬ 
sion  are  summed  up  and  discussed 
in  this  report  by  a  former  president 
of  this  Association. 


1953  Report  of  the  Committee  on  Communications 
of  the  Administrative  Law  Section, 

American  Bar  Association 


This  report  of  the  Committee  on  Communications  dealing  with 
activities  of  the  Federal  Communications  Commission  will  not  cover 
legislation,  litigation  or  matters  of  substance  which  fall  within  the  pur¬ 
view  of  the  Standing  Committee  on  Communications  of  our  Association. 
It  will  be  concerned  solely  with  the  development  and  extensive  revisions 
of  the  practices  and  procedures  of  the  Commission  made  during  the 
past  year  and  the  reasons  therefor. 

The  Commission  has  been  primarily  spurred  on  by  strong  Congres¬ 
sional  and  other  public  pressures  for  the  early  establishment  of  a 
nation-wide  television  service,  as  well  as  by  its  own  internal  pressures 
occasioned  by  the  four-year  “freeze”  that  had,  since  1948,  prevented 
the  building  of  new  and  necessary  television  stations  to  provide  un¬ 
served  areas  with  service  and  to  promote  competition  with  existing 
services.  Responding  to  these  stimuli  the  Commission  began  over¬ 
hauling  its  procedures  and  internal  mechanisms,  some  archaic,  some 
rusty  and  others  merely  in  the  way  of  its  goal— to  secure  as  much  new 
television  service  as  possible,  as  soon  as  possible,  by  speeding  applica¬ 
tions  through  the  administrative  processes.' 

*An  iinusually  frank  statement  of  the  compelling  nature  of  this  need  for  ei^di- 
tion  was  voiced  by  the  recently  appointed  Commissioner  Doerfer  as  follows: 

.  .  the  Commission  has  indicated  by  its  recent  actions  that  a  reduction  of  present 
contests  is  welcome  to  the  end  that  grants  of  television  channels  can  be  made  as 
quickly  as  prudence  and  protection  of  the  public  interest  permit.  The  temper  of 
the  public,  as  well  as  the  sense  of  the  present  Congress — as  evidenced  in  recent 
hearings  and  ap{»ropriation  actions — gives  every  indication  that  the  emphasis  should 
be  upon  prompt  dispatch  of  the  large  backlog  of  pending  applications  and  less  upon 
fancied  wrongs  or  split-hair  equitable  consiOCTations  of  the  applicant.”  (Dissenting 
Opinion,  In  re  Arkansas  Radio  &  Equipment  Co.,  FCC  53-978,  released  August 
3,  1953.) 
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Since  July,  1952,  when  the  Commission  recommenced  processing 
applications  for  new  television  stations,  there  has  unquestionably  been 
substantial  attainment  of  its  goal.  In  that  time,  the  Commission  has  been 
able  to  issue  more  than  375  new  television  construction  permits  on  un¬ 
contested  applications;  and  just  at  the  close  of  this  same  period,  the 
first  of  what  will  be  many  decisions  after  hearing  on  mutually  exclusive 
applications  cleared  the  final  stage  of  the  Commission’s  hearing 
procedures. 

It  is  the  purpose  of  this  report  to  make  a  somewhat  detailed  ex¬ 
amination  of  these  new,  modified  procedures  which  will  be  evaluated 
from  the  standpoint  of  their  efiFect  upon  due  process  and  their  cost  to 
the  overriding  public  interest  of  securing  the  best  possible  television 
service  for  the  American  people.  The  Commission’s  achievement  in 
establishing  extensive  television  service  has  spoken  for  itself  and  needs 
no  elaboration  here. 

The  Commission’s  revisions  of  its  procedures  fall  into  the  following 
general  categories: 


A.  The  Processing  of  Applications  For  Licenses 

Section  1.382(b)  of  the  Commission’s  Rules  provides  that  an  applica¬ 
tion  for  a  new  television  station  gains  comparative  consideration  (and 
hearing  status)  with  another  pending  before  the  Commission  only  if 
accepted  for  filing  at  least  the  day  before  final  Commission  action  on 
the  already  pending  application.  By  virtue  of  this  Rule,  a  pending  un¬ 
contested  television  application  in  the  past  year  has  remained  vulnerable 
to  contest  up  until  the  very  day  of  Commission  action  on  it.  'This 
inevitably  has  led  to  pressures  on  the  Commission  for  its  earliest  action 
to  avoid  such  contest,  as  well  as  resulting  in  the  expenditure  of  admin¬ 
istrative  effort  upon  applications  apparently  uncontested  and  ripe  for 
grant  which  subsequently  proved  to  require  a  full  comparative  hearing. 

For  these  reasons,  the  Commission  sought  administrative  processes 
to  minimize  the  possibility  of  subsequent  competing  applications.  It 
did  not,  however,  take  the  direct  method  of  repealing  Section  1.382(b) 
and  establishing  a  formal  cut-off  date  (after  which  applications  could 
no  longer  be  contested),  but  chose  rather  to  move  by  less  direct  means. 
It  soon  thereafter  adopted  as  an  internal  process,  a  so-called  “seven-day 
rule”  providing  that  where  an  existing  conflict  between  applicants  was 
resolved,  the  Commission’s  staff  would  “attempt”  to  process  the  remain¬ 
ing  application  to  have  it  ready  for  final  Commission  action  within 
from  seven  to  fourteen  days.  This  procedure— seemingly  complied  with 
by  the  staff  in  most,  if  not  all,  instances— did  cut  down  the  period  of 
applications’  vulnerability  to  contest.  It  did  so,  however,  without  public 
notice  of  any  kind,  although  it  is  clear  that  knowledge  of  this  “rule”  was 
soon  fairly  widespread.  'Those  with  knowledge,  however,  were  able 
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by  use  of  this  “rule”  to  so  arrange  the  elimination  of  pending  mutuaUy 
exclusive  applications  as  to  afford  as  little  time  as  possible  (often  only 
a  few  days)  to  other  potential  competitors,  before  final  Commission 
action  on  their  remaining  application  was  taken. 

When  such  potential  competitors  protested  as  a  denial  of  due 
process  grants  made  after  limited  public  notice  of  the  elimination  of 
competing  applicants,  the  Commission  denied  such  protests  solely  on 
the  basis  that  the  protestant  had  had  since  April,  1952  (the  lifting  of 
the  “freeze”)  to  file  its  competing  application,-  even  though,  as  noted, 
the  Commission’s  own  rules  had  encouraged  just  such  delayed  filings 
by  applicants. 

In  order  to  increase  the  protection  afforded  pending  uncontested 
applications,  the  Commission  on  May  25,  1953,  publicly  modified  its 
processing  procedures  to  provide  that  upon  the  dismissal  or  mergtir  of 
a  once-competing  application,  the  remaining  application  “may  be  avail¬ 
able  for  consideration  on  its  merits  by  the  Commission  at  a  succeeding 
regular  meeting  as  promptly  as  processing  and  review  by  the  Commis¬ 
sion  can  be  completed.”  (FCC  M-627). 

This  rule,  as  might  well  have  been  expected,^  led  to  the  common 
practice  of  the  dismissal  or  merging  of  competing  applications  late 
Tuesday  afternoon,  so  as  to  permit  Commission  action  on  the  remaining 
application  at  its  regular  meeting  on  Wednesday.  Little  or  no  notice 
of  the  action  freeing  an  application  for  grant  was  thereby  given  po¬ 
tential  competitors  to  such  application.  This  practice  was  particularly 
harsh  in  instances  of  a  merger  of  two  completing  applications  which 
resulted  in  a  substantially  new  application  and  situation  to  which  no 
one  in  the  local  community  or  elsewhere  was  permitted  any  effective 
opportr.nity  to  respond. 

On  June  1,  1953,  the  Commission  determined  with  resp)ect  to 
mutually  exclusive  applications  set  for  a  hearing  which  had  not  yet 
been  held,  that  upon  the  dismissal  of  the  competing  application,  the 
remaining  application  would  be  continued  in  hearing  status  and  not 
returned  to  the  processing  line  where  it  would  be  exposed  to  further 
possible  competition.  It  so  decided  where  such  remaining  application 
had  received  administrative  processing  prior  to  being  set  for  hearing 
which  had  found  it  to  meet  minimum  qualifications  (In  re  Woodruff, 
Inc.,  9  RR  385)  and  then  immediately  extended  this  ruling  to  instances 
where  there  had  been  no  such  administrative  processing  or  finding  (In 
re  John  Poole  Broadcasting  Co.,  9  RR  387),  the  latter  overruling  its 

*T.  E.  Allen  if  Sons,  Inc.,  9  Pike  and  Fischer  Radio  Regulation  590  a,  592  (1953), 
this  text  iiereinafter  referred  to  as  — RR — . 

’See  Commissioner  Ilennock’s  statement  in  her  Dissenting  Opinion  to  the 
adoption  of  this  new  procedure  that  “Tuesday  afternoon  and  early  evening  shoidd 
hereafter  be  a  busy  time  at  the  Commission.” 
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previous  decision  of  a  few  months  earlier  (Wichita  Beacon  Broadcast¬ 
ing,  8  RR  527)— all  in  the  name  of  the  “necessity  of  bringing  television 
service  speedily  to  a  community”  (In  re  Woodruff,  supra,  at  p.  386). 

Finally,  on  July  1,  1953,  the  Commission  proposed  to  establish  a 
new  “cut-off”  procedure  to  provide  that  no  competing  television  appli¬ 
cation  may  be  filed  more  than  30  days  after  the  required  advertising  of 
pending  television  applications  in  the  local  community  where  the  chan¬ 
nel  is  assigned.  By  this  procedure,  which  would  delete  present  Rule 
1.382(b),  the  Commission  sought  to  extend  an  almost  complete  “um¬ 
brella  protection”  (or  immunity  against  further  competition  after  30 
days)  over  all  television  applications  on  file  with  it.  It  is  clear  for  one 
thing  that  the  proposed  rule  is  not  well  timed;  if  there  ever  was  need 
for  such  a  rule  to  provide  immunity,  the  time  to  be  effective  is  now 
past,  for  it  comes  after  the  Commission  has  already  in  the  last  year 
granted  390  construction  permits  for  new  television  stations,  a  sub¬ 
stantial  proportion  of  those  to  be  granted  by  it.  In  addition,  the  pro¬ 
posed  rule  would  eliminate,  often  far  in  advance  of  Commission  action 
or  hearings  on  it,  further  competition  with  a  pending  application,  even 
if  such  application  were  subsequently  amended  by  merger,  new  stock¬ 
holders  or  different  financing,  etc.,  thus  permitting  an  absolute  im¬ 
munity  for  an  unlimited  time  to  an  application  radically  changed  from 
the  one  originally  on  file  and  advertised.  More  importantly,  the  pro¬ 
posed  rule  is  open  to  serious  question  in  so  severely  cutting  off  the 
opportunity  for  the  filing  of  competing  applications  and  thus  sub¬ 
stantially  limiting  the  Commission’s  choice  of  the  best  qualified  ap¬ 
plicant  from  among  two  or  more  competitors.  Inasmuch  as  the  future 
health  of  our  entire  television  system  depends  so  heavily  upon  the 
Commission’s  choice  of  licensees,  it  would  appear  that  competition 
among  applicants  should  be  encouraged  in  every  way  possible,  rather 
than  circumscribed  as  is  proposed  in  order  to  secure  early  grants. 

The  final  Commission  decision  with  respect  to  this  proposed  rule 
making,  to  which  comments  by  interested  persons  were  due  on  or  be¬ 
fore  August  10,  1953,  should  be  issued  shortly.  It  would  seem  safe,  how¬ 
ever,  in  view  of  the  prevailing  Commission  attitudes,  to  anticipate  adop¬ 
tion  of  the  rule  as  proposed,  although  some  modification  of  it  may  be 
made  in  response  to  such  considerations  as  set  forth  above  and  in  the 
comments  that  have  been  filed  concerning  it. 


B.  Establishment  of  the  Pre-Hearing  Conference 

Certainly  the  most  constructive  Commission  achievement  in  the 
past  year’s  revision  of  its  procedures  was  its  adoption  on  February  6, 
1953,  of  an  amended  Rule  1.841  providing  for  a  pre-hearing  conference 
between  the  parties  to  any  hearing  thereafter  set  by  it.  This  pioneer 
step  in  the  conduct  of  administrative  proceedings  also  resulted  from  the 
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major  motivating  force  felt  at  the  Commission  during  tliis  period— its 
desire  “to  speed  up  the  administrative  process,”  here  by  shortening  and 
expediting  the  many  hearings  that  stood  in  the  way  of  the  early  initia¬ 
tion  of  television  service.'*  In  this  volatilely  charged  field  of  hearing 
rights,  however,  the  Commission  moved  with  greater  care  and  circum¬ 
spection,  these  changes  in  its  practice  stemming  “from  conferences  held 
by  representatives  of  the  Commission  and  Federal  Communications  Bar 
Association  for  the  purpose  of  ironing  out  (their)  mutual  problems. 

.  .  .”  (FCC  53-119) 

Rule  1.841  was  intended  to  accomplish  and  make  possible  the  saving 
of  time,  expense  and  effort  by  limiting  the  hearing  and  record  to  the 
significant  points  of  difference  between  the  parties.  It  provides  that: 

“(a)  Except  for  good  cause  found  in  advance  by  tiie  Hearing  Examiner, 
all  broadcast  hearings  will  commence  with  a  conference  between  the  Hc^aring 
Examiner,  or  other  presiding  ofiBcer,  and  representatives  of  all  parties  to  the 
proceeding  looking  toward  agreement  on  all  matters  raised  with  respect  to 
the  conduct  of  the  hearing.  At  tliis  conference,  the  parties,  including  Commis¬ 
sion  counsel  should  be  prepared  to  discuss  (1)  the  matters  relied  upon  by 
each  of  the  parties,  (2)  possibilities  of  agreement  to  clarify  the  issues  to  be 
tried  in  the  hearing,  (3)  admissions  of  fact  and  of  documents  which  will 
avoid  unnecesssarj'  proof,  (4)  the  need  or  desirability  cf  obtaining  proof  by 
depositions,  (5)  limitations  upon  merely  cumulative  proof,  (6)  the  need  for 
additional  conferences,  (7)  date  for  commencing  the  taking  of  testimony  and 
(8)  such  other  matters  as  may  aid  the  disposition  of  the  hearing. 

“(b)  The  Hearing  Examiner,  or  other  presiding  ofiBcer,  shall  issue 
an  order  which  recites  the  action  taken  at  the  conference;  the  date  of  any 
additional  conference  or  the  date  for  taking  of  testimony  which,  in  the 
absence  of  agreement  otherwise,  should  not  be  later  than  30  days  after  the 
issurance  of  such  order  if  circumstances  will  permit;  the  matters  relied  upon 
by  each  of  the  parties;  agreements  made  by  the  parties  as  to  (1)  admissions 
of  fact  and  documents,  and  (2)  limitations  of  proof  and  other  matters,  and  such 
order  when  issued  shall  control  the  subsequent  course  of  the  hearing  imless 
modified  by  the  Hearing  Examiner  for  cause  during  the  course  of  the  hearing 
or  by  the  Commission  upon  a  review  of  the  Hearing  Ex.'iminer’s  nding.  Proof 
at  the  hearing  will  be  adduced  only  in  respect  of  the  matters  relied  upon  b>' 
each  of  the  parties,  including  Commission  counsel,  set  out  in  such  order.” 

At  the  same  time  the  Commission  amended  its  Rule  1.387(b)  (3) 
to  require  that  competing  applications,  in  order  to  be  entitled  to  com¬ 
parative  consideration,  should  be  on  file  for  at  least  30  days  ( rather  than 
the  20  days  previously  provided)  prior  to  the  date  of  said  hearing  con¬ 
ference,  thereafter  to  be  considered  the  date  for  the  commencement 
of  the  hearing. 

Those  hearings  already  held  under  revised  Section  1.841  make  clear 
that  this  new  pre-hearing  conference  will  sharpen  and  limit  the  issues 


*It  should  be  noted,  however,  that  the  Commission  has  not  taken  one  step  open 
to  it  to  expedite  its  hearing  processes,  namely,  the  appointment  of  a  Chief  Hearing 
Examiner  to  supervise  the  assignment  of  cases,  a  vacancy  having  existed  in  this 
IK)st  for  the  past  several  years. 
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in  a  hearing  and  result  in  the  hoped-for  savings  of  time  and  effort 
therein.®  These  relatively  few  cases  have,  however,  also  demonstrated 
that,  as  applied  by  the  Commission,  the  new  procedure  is  not  without 
its  defects  and  disadvantages.  Only  the  briefest  review  of  them  is 
possible  here.  For  one  thing,  the  new  procedure  requires  and  results 
in  Examiners  taking  a  more  active  and  affirmative  role  in  determining 
the  areas  of  conflict  between  the  parties  and  the  evidence  to  be  adduced 
as  proof  of  them  than  heretofore  thought  necessary  or  desirable.  This 
may  result  in  the  substantial  determination  of  a  case  in  its  early  plead¬ 
ing  stages  rather  than  after  the  fullest  hearing  upon  its  complete  merits. 
(See  Johnston  Broadcasting  Co.  vs.  FCC,  175  F.  (2d)  351  (1949)).  In 
addition,  there  is  the  very  real  danger  that  the  concerted  efforts  to 
shorten  hearings  may,  if  not  judiciously  kept  within  reasonable  bounds, 
lead  to  the  denial  of  a  full  and  fair  hearing  for  one  or  more  of  the 
parties. 

As  a  major  example  thereof  the  Commission’s  repeated  emphasis 
on  the  desirabihty  of  written  evidence  in  order  to  speed  the  hearings 
has  had  a  definite  tendency  to  cause  Examiners  to  cut  down  sharply  on 
the  oral  presentation  of  testimony  in  comparative  hearings,  with  the 
result  that  in  some  instances  the  parties’  entire  direct  case  may  be  re¬ 
quired  to  be  presented  in  writing  and  the  appearance  of  witnesses  may 
be  limited  to  such  cross-examination  as  is  sought  by  opposing  counsel. 
The  completely  written  presentation  used  by  the  Commission  with  some 
success  in  its  nation-wide  television  allocations  proceedings  (Docket 
8736)  appears  to  be  the  foundation  for  the  present  zeal  for  written 
evidence;  but  that  proceeding,  it  should  be  remembered,  was  rule- 
making,  legislative  in  nature  and  general  in  scope. 

Here  the  emphasis  on  written  testimony  may  have  the  unfortunate 
but  obvious  result  of  having  much  testimony  “canned”  in  attorneys’ 
offices,  thus  giving  a  greater  reward  to  legal  literary  talent  than  hereto¬ 
fore  possible.  More  importantly,  the  growing  limitation  on  witnesses’ 
appearance  and  oral  testimony  eliminates  one  of  the  fundamental  and 
long-established  features  of  adjudicatory  proceedings  and  takes  away 
one  of  the  material  points  of  difference  traditionally  relied  upon  for  a 
choice  between  contesting  parties;  i.e.,  credibility,  particularly  so  here 
where  character  qualifications  are  so  vital  to  a  Commission  decision  and 
the  health  of  our  over-all  television  service. 

It  may  rightfully  be  questioned  whether  proved  and  valuable  legal 
procedures  can  be  abandoned  in  order  to  satisfy  the  momentary  needs 
of  expediency  without  damaging  the  full  and  fair  hearing  required  by 
due  process  and  without  risking  greater  harm  to  the  public  interest  than 
is  sought  to  be  avoided. 

‘For  a  good  example  of  an  Examiner’s  Order  after  a  Pre-Trial  Conference,  see 
In  re  Southern  Television,  Inc.,  9  RR  566. 
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C.  The  "Protest"  Provisions  of  Section  309(c)  of  the  Communica¬ 
tions  Act 

The  recently  enacted  “protest”  provisions  of  Section  3()9(c)  of  the 
Communications  Act  has  given  rise  to  a  considerable  number  of  Com¬ 
mission  decisions  setting  an  unusual  pattern  of  administrative  un¬ 
certainty  and  contradictions.  This  Section  provides  that: 

“(c)  When  any  instrument  of  authorization  is  granted  by  the  Com¬ 
mission  without  a  hearing  as  provided  in  subsection  (a)  hereof,  such  grant 
shall  remain  subject  to  protest  as  hereinafter  provided  for  a  period  of  thirt>’ 
days.  During  such  thirty-day  period  any  party  in  interest  may  file  a  protest 
under  oath  directed  to  such  grant  and  request  a  hearing  on  said  application 
so  granted.  Any  protest  so  filed  shall  contain  such  allegations  of  fact  as 
will  show  the  protestant  to  be  a  party  in  interest  and  shall  specify  with 
particularity  the  facts,  matters,  and  things  relied  upon,  but  shall  not  include 
issues  or  allegations  phrased  generally.  The  Commission  shall,  within  fifteen 
days  from  the  date  of  the  filing  of  such  protest,  enter  findings  as  to  whether 
such  protest  meets  the  foregoing  requirements  and  if  so  finds  the  application 
involved  shall  lie  set  for  hearing  upon  the  issues  set  forth  in  said  protest, 
together  with  such  further  specific  issues,  if  any,  as  may  be  prescribed  by' 
the  Commi-ssion,  In  any  hearing  subsequently  held  upon  such  application 
all  issues  specified  by  the  Commission  shall  be  tried  in  the  same  manner 
provided  in  subsection  (b)  hereof,  but  with  respect  to  all  issues  set  forth 
in  the  protest  and  not  specifically  adopted  by  the  Commission,  both  the 
burden  of  proceeding  with  the  introduction  of  evidence  and  the  burden 
of  proof  shall  be  upon  the  protestant.  The  hearing  and  determination  of 
cases  arising  under  this  subsection  shall  lie  expedited  by  the  Commission  and 
pending  hearing  and  decision  the  effective  date  of  the  Commission’s  action 
to  which  protest  is  made  shall  be  postponed  to  the  effective  date  of  the 
Commission’s  decision  after  hearing,  unless  the  authorization  involved  is 
necessary  to  the  maintenance  or  conduct  of  an  existing  .ser\’ice,  in  which 
event  the  Commission  shall  authorize  the  applicant  to  utilize  the  facilities 
or  authorization  in  question  pending  the  Commission’s  decision  after  hearing.’’ 

The  Commission,  undoubtedly,  has  been  groping  its  way  towards 
a  practical  and  equitable  interpretation  of  the  new  and  complicated 
"protest”  procedures  with  its  problem  made  more  acute  by  its  own 
changing  membership^’  and  its  overriding  emphasis  on  the  early  estab¬ 
lishment  of  additional  television  service  throughout  the  country.  An¬ 
other  significant  factor  in  this  regard  is  the  requirement  of  3()9(c)  that 
the  Commission  act  on  a  protest  within  15  days  from  the  date  of  its 
filing,  which  may  have  resulted  in  precipitous  and  insufficiently  con¬ 
sidered  decisions  by  it.  'The  Commission  has,  however,  already  re¬ 
quested  the  Congress  to  revise  this  requirement  to  permit  it  30  days  for 
action  upon  protests  and  the  House  having  passed  such  a  bill  during 
its  past  session,  it  is  likely  that  309(c)  will  be  so  amended  when  Con¬ 
gress  reconvenes. 

‘Chairman  Hyde  (R.)  assumed  that  office  on  April  18,  1953.  Commissioner 
Doerfer  (R.)  took  office  on  April  15,  1953, 
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One  main  di£Bculty  with  309(c)  has  been  in  determining  just  who 
is  a  “party  in  interest”  entitled  to  invoke  the  “protest”  procedures.  This 
question  had  been  raised  and  disputed  even  prior  to  the  enactment  of 
309(c)  with  the  Coimnission  opposing  its  adoption  during  Congres¬ 
sional  hearings  on  the  ground  that  use  of  this  term  “might  m^e  possible 
intervention  into  proceedings  by  a  host  of  parties,  who  have  no  legiti¬ 
mate  interest  but  (who  would  participate  in  such  proceedings)  solely 
with  the  purposes  of  delaying  license  grants  which  should  properly  be 
made,”  and  with  Congress  assuring  the  Commission  that  its  fears  were 
groundless  insofar  as  the  term  had  already  received  definitive  definition 
by  the  Supreme  Court’s  decisions  in  the  KOA  case  (319  U.S.  239,  in¬ 
volving  electrical  interference)  and  the  Sanders  case  (309  U.S.  470, 
involving  economic  considerations).^  This  pronouncement  of  Congres¬ 
sional  intent  proved,  however,  to  be  of  little,  if  any,  help  to  the  Com¬ 
mission. 

The  first  reve-sal  of  Commission  position  on  “party  in  interest”  came 
with  respect  to  the  protest  of  a  licensee  of  a  standard  broadcast  station 
against  the  grant  of  a  television  construction  permit  in  the  same  com¬ 
munity  which  alleged  that  economic  injury  would  result  from  the  com¬ 
petition  of  the  television  station.  The  Commission,  on  February  5, 
1953,  denied  the  protest  on  grounds  that  a  radio  station  was  not  a  party 
in  interest  under  the  rationale  of  the  Sanders  case  and,  in  addition,  that 
protestant  had  not  met  “the  standard  of  particularity”  explicitly  required 
by  309(c)  insofar  as  its  “vital  allegations  are  ...  of  a  completely  general 
or  speculative  nature.  .  .  .”  (Versluis  Radio  6-  Television,  Inc.,  9  RR 
102,  104).  Yet  after  protestant  appealed  tliis  decision  to  the  Circuit 
Court  of  Appeals  for  the  District  of  Columbia,  the  Commission  on 
March  22,  1953  reconsidered  its  prior  action  and  determined  that  the 
licensee  of  a  radio  station  did  come  within  the  limited  category  of 
“party  in  interest.”  Nothing  was  said,  however,  of  the  previously  as¬ 
serted  failure  of  protestant  to  meet  the  other  jurisdictional  requirement 
of  309(c),  i.e.,  stating  the  facts  it  relied  on  with  particularity.  (Ibid, 
at  p.  404) 

In  what  was  to  lead  to  another  volte-face  the  Commission  on  April 
8,  1953  granted  the  protest  of  an  AM  station  against  the  grant  of  a  tele¬ 
vision  application  in  the  same  city,  its  opinion  stating  that  “it  is  true 
that  the  protest  does  not  contain  an  aflFirmative  allegation  of  economic 
injury  but  we  believe  that  a  reasonable  inference  of  probable  economic 
injury  flows  from  the  allegations  as  to  protestant’s  status.”  (T.  E.  Allen 
6-  Sons,  9  RR  197,  198)  After  oral  argument  on  this  protest,  however 
the  Commission  held  protestant’s  position  to  be  without  merit  and  made 
the  television  grant  effective  immediately.  It  went  on  to  say,  moreover, 
upon  re-appraisal  of  the  matter,  that  it  should  never  have  granted  the 
protest  in  the  first  place  since  it  was  insufficient  under  309(c)  in  not 

’Senate  Report  on  the  1952  Amendments  to  the  Communications  Act. 
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stating  with  particularity  the  facts  relied  upon.  “These  facts  must  be 
stated  with  specificity,”  its  later  opinion  stated,  they  must  be  more  than 
“vague,  non-specific  conclusionary  arguments  .  .  .  they  must  be  concrete 
basic  facts.”  (Ibid,  at  p.  594) 

Precisely  the  same  reversal  of  Commission  position  occurred  with 
respect  to  protests  filed  in  the  matters  of  Salinas  Broadcasting  Co.  (9  RR 
192,  595)  and  WHEC,  Inc.  (9  RR  172,  174a).  It  would  appear,  how¬ 
ever,  that  both  of  these  protests  attained  some  substantial  degree  of 
particularity,  especially  with  regard  to  their  respective  allegations  that 
they  had  been  denied  due  process  in  not  having  received  adequate  pub¬ 
lic  notice  of  the  amending  of  applications  on  file  prior  to  their  grant  by 
the  Commission,  which  allegations  were,  considering  their  nature,  seem¬ 
ingly  stated  with  as  extensive  a  particularity  as  possible. 

Yet  having  reversed  itself  twice  to  hold  that  protestants’  allegations 
had  not  been  stated  with  su£Bcient  “particularity,”  the  Commission 
thereafter  determined  in  Midwest  Television,  Inc.,  9  RR  611,  that  this 
jurisdictional  requirement  had  been  met,  even  though  “The  protest 
leaves  much  to  be  desired  in  making  clear  how  much  of  the  alleged 
economic  injury  has  resulted  and  will  result  from  the  original  grant  and 
how  much  is  attributable  to  the  modification  of  construction  permit 
which  is  being  protested.  .  .  .  However  despite  the  lack  of  clarity  upon 
which  the  allegations  of  economic  injury  are  phrased,  we  are  of  the 
view,  upon  careful  study  of  the  pleading  before  us,  that  there  exists 
among  said  allegations  sufficient  facts  to  indicate  a  reasonable  possi¬ 
bility  of  economic  inju^  ...  to  warrant  a  finding  .  .  .  that  protestant  is 
a  party  in  interest  .  .  .’  (at  p.  614).  These  Commission  decisions  have 
not  helped  define  with  any  degree  of  eertainty  the  standard  of  par¬ 
ticularity  required  for  a  protest;  they  have  left  it,  if  anything,  more 
shadowy  and  vague  than  before. 

Other  aspeets  of  the  “party  in  interest”  provisions  of  Section  309(c) 
have  likewise  troubled  the  Commission.  It  has  extended  that  category 
to  allow  permittees  of  a  television  station,  on  grounds  of  economic  in¬ 
jury,  to  protest  a  subsequent  television  grant  in  its  own  city  and  in  a 
city  42  miles  away  {ScUinas  Broadcasting  Corp.,  supra,  and  Midwest 
Television,  Inc.,  supra,  respectively).  And  in  a  recent  case  where  pro¬ 
testant  averred  that  an  act  of  God  (i.e.,  a  flood)  had  prevented  its 
taking  appropriate  field  intensity  measurements  to  sustain  its  protest 
against  the  grant  of  a  construction  permit  for  another  radio  station  in 
the  same  State,  the  Commission  dismissed  the  protest  on  the  basis  that 
“the  inability  of  protestant  to  take  field  intensity  measurements  can 
(not)  confer  validity  upon  an  otherwise  invalid  protest.  We  do  not 
have  the  legal  authority  to  defer  passing  upon  the  validity  of  a  protest 
pending  the  completion  of  field  intensity  measurements.”  {VUle  Platte 
Broadcasting  Co.,  9  RR  584) 

Another  309(c)  question  concerned  the  type  and  seope  of  hearing 
to  be  awarded  upon  the  grant  of  a  protest.  In  T,  E.  Allen  6-  Sons,  the 
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Commission  held  that  protestant  was  entitled  only  to  a  hearing  on  the 
protested  application  and  that  such  hearing  did  not  include  ^1  (309 
(b))  comparative  consideration  between  such  protested  application 
and  protestant’s  own  application,  the  Commission  having  previously 
dismissed  the  latter  as  untimely  filed  under  its  Rules  (supra,  at  p.  199). 
To  the  same  effect  is  WHEC,  Inc.,  supra,  at  p.  174c.  Moreover,  in  re¬ 
cently  granting  a  Petition  lor  Rehearing  (under  Section  405  of  the  Act) 
directed  against  its  issuance  of  a  construction  permit  for  an  AM  station, 
the  Commission  did  not  as  per  its  usual  practic-e  vacate  the  authorization 
(which  would  have  required  a  comparative  hearing  with  a  mutually 
exclusive  appUcation  filed  in  the  interim),  but  rather  treated  the  Peti¬ 
tion  as  if  it  were  a  protest  under  Section  309(c)  and  thus  suspended 
the  effective  date  of  the  authorization  and  set  it  for  a  limited  hearing 
under  309(c).  The  Commission’s  Opinion  stated  that  “The  facts  of 
the  case,  rather  than  a  petitioner’s  sometimes  fortuitous  choice  of 
remedy  (under  Section  309(c)  or  405)  should  be  given  controlling 
effect  in  determining  the  status  of  a  protested  (sic)  grant.”  (In  re 
James  Gerity,  Jr.,  FCC  53-1001,  released  August  7,  1953) 

Granted  protests  have  generally  been  set  for  full  hearing  before  an 
Examiner.  Yet,  in  a  number  of  recent  cases  the  Commission  has  afforded 
protestant  only  an  oral  argument  before  the  Commission  en  banc,  on  the 
basis  that  “the  only  issues  raised  by  protestant  were  ones  of  law  and 
policy”  so  that  “309(c)  does  not  require  us  to  hold  a  fact-finding  hear¬ 
ing  ...  In  view  of  the  type  of  issues  raised  by  the  protest  the  oral 
argument  herein  has  afford^  the  protestant  a  full  and  fair  hearing.” 
{Salinas  Broadcasting  Co.,  supra,  at  p.  596.  See  also  T.  E.  Allen  ir 
Sons,  Inc.,  supra,  at  p.  591)  In  these  instances,  the  Conmiission  has  not 
conformed  so  strictly  to  the  letter  of  309(c)  as  it  did  in  the  case  of 
ViUe  Platte  Broadcasting  Co.,  referred  to  above.  No  authority  is  given 
in  309(c)  for  a  limited  hearing  involving  only  oral  argument  before 
the  Commission  on  a  protest.  In  fact,  the  Commission’s  construction 
of  that  section  would  appear  to  run  counter  to  the  express  provisions 
therein  that  “In  any  hearing  subsequently  held  upon  such  application 
ail  issues  specified  by  the  Commission  shall  be  tried  in  the  same  manner 
provided  in  subsection  b  hereof,”  said  subsection  requiring  a  "full  hear¬ 
ing  when  the  Commission  cannot  find  that  an  application  will  serve 
the  public  interest,  convenience  and  necessity.  (Emphasis  supphed.) 
As  to  those  issues  not  specifically  adopted  by  the  Commission,  309(c) 
uses  language  of  an  adjudicatory-type  hearing  in  requiring  that  “the 
burden  of  proceeding  with  the  introduction  of  evidence  and  the  burden 
of  proof  shall  be  upon  the  protestant.”  ( Emphasis  supplied. )  To  limit 
the  hearing  on  protests  to  an  oral  argument  as  has  been  done  in  these 
instances  is  to  reduce  the  protest  procedure  to  little  more  than  recon¬ 
sideration  by  the  Commission  of  its  original  decision,  scarcely  the  in¬ 
tent  behind  the  adoption  of  Section  309(c). 
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D.  Depositions 

The  Commission,  on  October  30,  1952,  modified  its  rules  of  prac¬ 
tice  (Section  1.821,  et  seq.)  relating  to  the  taking  of  depositions  so  as 
to  make  such  rules  “more  flexible  and  liberal”  and  to  bring  them  into 
line  with  the  provisions  of  the  Federal  Rules  of  Civil  Procedure.^  Depo¬ 
sitions  may  now  be  taken  upon  reasonable  notice  to  other  parties,  the 
Commission  dispensing  with  the  prior  requirements  for  a  motion  (upon 
at  least  15  days  notice )  and  Commission  Order,  as  being  generally  waste¬ 
ful  of  the  administrative  processes  inasmuch  as  no  objection  was  raised 
in  the  majority  of  instances  against  their  taking.  Commission  processing 
and  determination  of  deposition  questions  is  now  limited  to  those  in¬ 
stances  in  which  a  party’s  objection  is  made  by  motion  after  the  required 
notice  of  taking  has  been  given. 

These  new  rules,  however,  were  made  more  restrictive  with  respect 
to  the  use  to  be  made  of  depositions  by  providing  that  depositions  of 
persons  “with  a  substantial  interest  in  or  holding  a  position  of  responsi¬ 
bility  with  a  party  to  the  proceeding”  would  not  be  admitted  into  evi¬ 
dence  at  the  hearing  unless  it  were  shown  that  the  witness  were  dead, 
seriously  ill  or  other  exceptional  circumstances  existed,  whereas  such  a 
limitation  had  previously  been  imposed  only  upon  that  class  of  persons 
who  were  “a  party  in  interest  to  the  application.” 

Although  the  rules  do  not  specifically  provide  for  the  taking  of 
depositions  for  purposes  of  discovery,  they  do  not  exclude  them  and  in 
at  least  one  recent  instance  an  Examiner  has  permitted  such  depositions 
to  be  taken  by  denying  a  motion  to  quash  made  by  the  Broadcast  Bu¬ 
reau.  (In  re  Peoples  Broadcasting  Co.,  9  RR  391)  Through  use  of 
depositions  for  discovery  it  would  appear  that  a  new  avenue  is  opened 
for  possible  elimination  of  strike  applications  prior  to  commencement 
of  the  actual  hearing  process. 


E.  Licenses  to  Continue  in  Effect  Pending  Commission  Action  on 
Renewal  Applications 

Pursuant  to  the  provisions  of  Section  9(b)  of  the  Administrative 
Procedure  Act  (of  1946)  the  Commission,  on  July  30,  1953,  adopted  a 
revised  Rule  1.384  providing  that  if,  at  the  expiration  of  a  license,  a 
proper  renewal  application  was  pending  before  it,  that  such  license 
“shall  continue  in  effect,  without  further  action  by  the  Commission  until 
such  time  as  the  Commission  shall  make  a  final  determination  with  re¬ 
spect  to  the  renewal  application.”^  The  Commission  stated,  however, 

*FCC  Report  and  Order,  1  RR,  Part  3  at  p.  91:  1155;  see  also  FRCP,  Rule  30. 

*Thc  Rule  is  expressly  applicable  only  to  licenses  “of  a  continuing  activity,”  but 
this  category  includes  the  great  majority  of  broadcast  and  other  licenses  granted 
by  the  Commission. 
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that  the  utilization  of  Section  1.384  was  not  to  be  constiued  as  a  favor¬ 
able  finding  on  the  renewal  application  nor  any  limitation  of  its  future 
action  with  respect  to  it.  In  providing  for  the  continuation  of  the  status 
quo  after  expiration  of  license,  the  Commission  rid  itself  of  one  of  its 
most  painful  procedural  “headaches”;  i.e.,  the  “temporary  extension”  of 
license  previously  required  by  its  Rules  in  these  situations.  No  longer 
imposing  upon  broadcasters  the  heavy  economic  burden  of  being  on 
“temporary  license”  which,  however  minor  or  innocent  its  cause  might 
be,  inevitably  had  connotations  of  non-renewal  of  license  and  the  de¬ 
mise  of  the  station,  Rule  1.384  permitted  the  Commission  some  adminis¬ 
trative  flexibility  in  withholding  action  on  applications  for  renewal,  if 
necessary,  until  after  the  expiration  of  license. 

F.  Amended  Procedures  for  Revocation  of  Licenses  and  Cease  and 
Desist  Orders 

The  Commission,  on  April  15,  1953,  adopted  a  revised  Rule  1.402 
providing  for  the  procedure  to  be  followed  upon  the  attempted  revoca¬ 
tion  of  a  license  or  the  issuance  of  a  cease  and  desist  order  by  it.  This 
new  Section  1.402  conformed  the  Commission’s  Regulations  to  the  statu¬ 
tory  provisions  for  such  procedure  which  had  been  enacted  the  previous 
year.^^  No  discussion  of  the  content  of  these  new  Sections  of  the  Act 
and  Rules,  establishing  inter  alia,  a  new  Commission  sanction  of  cease 
and  desist  orders,  will  be  made  here,  however,  in  view  of  space  limita¬ 
tions  and  the  wide  publicity  previously  given  the  so-called  “McFarland 
Act  Amendments”  to  the  Communications  Act. 


G.  Revision  of  Reporting  Requirements 

During  the  past  year  the  Commission  accelerated  its  review  and 
levision  of  its  reporting  requirements  looking  toward  a  reduction  of 
unnecessary  paper  work  for  itself,  its  applicants  and  licensees.  Present 
mdications  are  for  even  greater  activity  in  this  direction  in  the  future. 

»<»««« 

The  above  has  been  a  necessarily  detailed  evaluation,  against  the 
standard  of  due  process,  of  the  modified  procedures  adopted  by  the 
Federal  Communications  Commission  in  the  past  year.  Manifestly, 
much  of  what  has  been  accomplished  in  this  regard  has  proved  to  be 
beneficial.  With  respect  to  certain  other  procedures— or  some  aspects  of 
them— the  dark  edge  of  disadvantage  to  the  public  interest  has  already 
shown  itself.  The  speedy  establishment  of  television  service  has  been 
the  main,  and  to  a  large  extent  a  worthy,  motivating  spirit  for  the  Com¬ 
mission’s  procedural  revisions.  However,  action  in  haste— even  if  with 


“Section  312  of  the  Communications  Act  of  1934,  as  amended  by  Public  Law 
No.  554,  82nd  Congress,  66  Stat.  716,  Sec.  10,  effective  July  16,  1952. 
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good  intention— is  often  followed  by  repentance  in  leisure.  At  best,  one 
can  presently  point  out  such  defects  as  already  appear  as  well  as  the 
obvious  benefits  in  these  new  procedures.  The  final  returns  as  to  their 
merits,  however,  will  not  be  in  for  a  long  time.  The  shape,  the  vigor  and 
the  value  of  this  nation’s  television  service  will  provide  most  of  the 
ultimate  judgment  on  the  processes  of  the  Federal  Communications 
Commission. 

Arthur  W.  Scharfeld 
Vice-Chairman 

Committee  on  Communications 
Administrative  Law  Section 
American  Bar  Association 


August  7,  1953 
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Association  Opposes  Changes  in 
Procedural  Rules 

The  Federal  Communications  Bar  Association  on  September  14,  1953, 
filed  the  following  comments  in  Docket  No.  10581:  * 

The  Federal  Communications  Bar  Association  does  hereby  submit 
its  comments  with  respect  to  the  abo\'e-entitled  rule  making  proceedings 
and  requests  an  opportunity  to  present  oral  argument  in  the  event  that 
the  Commission  should  feel  that  further  consideration  should  be  given  to 
the  proposed  rule  changes: 

1.  On  August  6,  1953,  the  Committee  on  Practice  and  Procedure 
leported  to  the  Executive  Committee  of  the  Federal  Communications 
Bar  Association  with  respect  to  the  instant  proceeding.  As  a  result  of 
tliis  report  it  was  decided  that  a  notice  be  sent  to  all  members  of  the 
Association  requesting  their  comments  with  respect  to  the  changes  in 
procedure. 

2.  Replies  have  been  received  from  approximately  75  members  of 
the  Assoeiation  and  an  analysis  of  these  replies  discloses  the  following: 

a.  64  members  opposed  the  adoption  of  the  new  rules,  in  one  form  or 
another. 

b.  6  favored  the  adoption  of  the  proposed  rules. 

c.  2  favored  the  adoption  in  part  and  the  rejection  in  part. 

d.  1  took  no  position  since  he  was  not  familiar  with  the  practice  in  broadcast 
proceedings. 

3.  The  Association  believes  that  the  best  interests  of  the  Com¬ 
mission  and  its  membership  will  be  served  by  summarizing  the  nature 
of  the  comments  submitted  with  respect  to  these  proposals,  and  the  fol¬ 
lowing  statements  are  made  for  this  purpose. 


Comments  of  Those  Favoring  the  Proposed  Rule 

4.  The  members  who  favored  the  adoption  of  the  rule  did  not 
advance  any  new  arguments  that  were  not  previously  presented  in  the 
Commission's  Notice  of  Rule  Making.  These  members  believed  that  the 
adoption  of  the  proposed  rules  would  serve  to  reduce  the  number  of 

•The  Commission  in  its  Notice  of  Proposed  Rule  Making  in  this  docket  proposed 
to  require  local  advertising  of  all  initial  applications  for  new  television  stations  and 
to  provide  a  cut-off  period  of  30  days  after  such  publication  after  which  no  com¬ 
peting  applications  would  be  accepted.  As  this  issue  of  the  Bar  Journal  went  to 
press  no  final  action  had  been  taken  in  the  matter. 
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contested  hearings  and  would  expedite  the  consideration  of  all  pending 
applications. 


Comments  of  Those  Opposing  the  Proposed  Rule 

5.  These  comments  are  divided  into  two  categories  for  convenience, 
as  follow: 

a.  Objections  to  Proposed  Cut-Off  Procedure 

(1)  The  procedure  proposed  is  of  doubtful  legahty. 

“It  is  one  thing  for  a  rule  to  provide  that  competing  applications 
will  not  be  heard  in  a  consolidated  proceeding  um^  they  are 
filed  prior  to  some  reasonable  date  before  the  commencement  of 
the  hearing.  It  is  quite  another  thing  to  provide,  as  this  proposal 
would  in  effect,  that  if  one  application  is  filed,  a  subsequently 
filed  competing  apphcation  will  not  be  heard  unless  it  is  filed  within 
30  days  of  the  first  publication  of  notice,  even  though  the  Com¬ 
mission  does  not  act  on  the  first  application  for  many  months 
and  even  though  a  hearing  may  be  necessary  on  the  original 
application  and  other  competing  applications  filed  in  the  SO-day 
period.  In  the  latter  case  very  serious  legal  questions  would  arise 
under  the  Ashbacker  and  Ncyrthwest  cases.” 

(2)  The  present  cut-off  provisions  are  satisfactory  and  ade¬ 
quately  protect  broaacast  applicants. 

(3)  The  proposed  rule  might  have  been  desirable  had  it  been 
promulgated  when  the  “freeze”  on  television  applications 
was  lifted,  but  now  it  is  too  late. 

(4)  The  cut-off  period  is  too  short  and  if  a  cut-off  is  to  be 
provided,  it  should  be  90  days  instead  of  30  days  from  the 
time  of  publication. 

(5)  The  proposed  rule  is  contrary  to  the  public  interest  since 
it  would  prevent  the  filing  of  applications  by  newcomers 
who  might  be  better  qualified  than  applicants  who  had 
previously  filed. 

(6)  Moreover,  since  a  considerable  period  of  time  might  be 
required  to  reach  a  decision  on  applications  which  are  in 
conflict  it  would  be  contrary  to  the  public  interest  to  limit 
the  proceedings  to  those  who  had  originally  filed  when 
changed  circumstances  in  the  industry  or  in  the  community 
would  indicate  that  new  applicants  might  provide  a  more 
desirable  service. 

(7)  The  adoption  of  the  proposed  rule  would  result  in  further 
administrative  burdens,  since  it  would  necessitate  a  de¬ 
termination  of  whether  or  not  an  amended  proposal  was  in 
effect  “a  new  application”  or  merely  a  change  in  an  existing 
request. 
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b.  Objections  to  Advertising  Features 

( 1 )  Publication  of  a  notice  regarding  the  filing  of  an  application 
would  tend  to  invite  the  filing  of  “nuisance”  or  “strike” 
applications. 

(2)  The  experience  of  the  Commission  under  the  short-lived 
“AVCO  procedure”  indicates  that  an  advertising  require¬ 
ment  does  not  assist  the  Commission,  but  rather  handicaps 
it  in  the  selection  of  broadcast  applicants,  causes  consider¬ 
able  delay  and  unnecessary  hearings  with  resulting  ex¬ 
pense  to  the  Commission  and  the  applicants. 

(3)  A  requirement  for  advertising  is  in  the  nature  of  public 
utility  regulation  and  is  foreign  to  the  concept  of  broadcast 
operation. 

(4)  Adequate  notice  is  now  given  to  all  persons  who  may  be 
interested  in  filing  television  applications,  since  local  news¬ 
papers,  radio  stations  and  other  media  of  publicity  carry 
detailed  accounts  of  new  broadcast  proposals.  Moreover, 
parties  interested  in  television  in  their  community  can 
readily  obtain  such  information  through  trade  publications, 
F.C.C.  public  notices,  and  through  other  industry  sources. 

6.  The  foregoing  ctimments  or  quotations  represent  the  views  of 
individual  members  of  the  Federal  Communications  Bar  Association 
rather  than  the  view  of  the  Association  as  a  unit.  In  some  instances, 
these  same  views  have  been  expressed  in  comments  filed  directly  by 
these  members  or  on  behalf  of  individual  clients. 
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Recent  Articles  in  Legal  Periodicals 

Communications  Act  Amendments 

The  1952  Act  amending  the  Communications  Act^  is  discussed  at 
length  in  an  article  by  Thomas  H.  Wall-  and  John  B.  Jacob  in  the 
Georgetown  Law  Journal.'^  The  provision  for  “McFarland  Act  Letters” 
in  Section  309(a)  of  the  Act,  as  amended,  the  authors  hope  will  reduce 
the  number  of  hearing  cases;  “if  intelligently  administered,”  the  section 
should  greatly  speed  up  the  processing  line  by  reducing  hearing  cases 
to  the  minimum.  The  protest  procedure  is  regarded  as  a  change  for 
the  better,  but  the  writers  suggest  that  a  protestant  should  have  been 
guaranteed  the  right  to  oral  argument  before  his  protest  is  denied.  The 
changes  in  the  transfer-of-control  provisions  of  Section  310(b)  are 
analyzed  and  the  question  raised  whether  under  the  section  as  revised, 
the  Commission  must  grant  a  transfer  of  control  application  even  though 
it  feels  that  trafficking  in  licenses  is  involved  or  that  the  transferor  is 
not  qualified  to  hold  a  license.**  The  separation  of  functions  provisions 
of  the  Act  are  discussed  in  detail.  The  authors  come  to  the  conclusion 
that  the  provisions  are  justified  and  that  the  Commission  can  do  a  better 
j'ob  under  them.  The  “Pottsville”  amendment  to  Section  402  is  also 
regarded  as  a  sensible  and  j'ustifiable  change  and  one  which  will  not 
seriously  hamper  the  Commission  while  preventing  judicial  review  from 
being  a  Pyrrhic  victory  for  the  successful  litigant.  On  an  overall  view, 
the  1952  Act  is  found  to  be  “a  sincere  endeavor  on  the  part  of  the  Con¬ 
gress  to  assure  fair  play  in  the  quasi-judicial  proceedings  of  the  .  .  . 
Commission”  which  at  the  same  time  does  not  unduly  hamper  the  func¬ 
tions  of  the  Commission  in  administering  the  Communications  Act. 


Conflict  of  Laws 

The  conflict  of  laws  problems  arising  in  multistate  defamation 
cases  have  been  discussed  in  a  spate  of  law  review  articles  and  notes.'^ 
One  of  the  latest  is  found  in  the  Syracuse  Law  Review,®  written  by  Jean 
R.  McCoy.  At  one  point  the  writer  discusses  “special  rules  as  to  radio 
and  newspapers.”  For  some  reason,  only  the  laws  of  Florida  and  Illinois 
are  cited  as  far  as  radio  is  concerned;  reference  is  also  made  to  laws  of 


’See  12  F.C.Bar  J.,  No.  3. 

*A  member  of  this  Association. 

•41  Geo.L.J.  135-181  ( January.  1953). 

T’he  Commission  has  skirted  the  problem  in  the  first  case  possibly  raising  the 
issue.  See  D.R.  James,  9  R.R.  917,  noted  at  p.  97,  infra. 

‘See  also  28  N.Y.U.L.Rev.  1006  (May,  1953), 

*4  Sy^.L.Re^^  310  (Spring,  1953). 
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Iowa  and  Montana  without  citing  them,  and  the  statement  is  made 
(incorrect  at  the  time)  that  Pennsylvania  had  a  “due  care”  statute. 
Nothing  is  said  of  the  crowd  of  other  states  which  have  legislated  on 
the  problem.'^  The  Trinity  Methodist  Church  case®  is  cited  for  the 
proposition  that  “A  federal  court  in  1933  took  jurisdiction  of  defamation 
by  radio,  under  authority  of  the  Federal  Radio  Act  of  1927”— a  rather 
startling  interpretation  of  the  case. 


Copyright 

The  subject  of  “Copyright  Aspects  of  Sound  Recordings”  is  dis¬ 
cussed  by  Joseph  S.  Dubin,  Chief  Studio  Counsel  for  Universal  Pictures, 
in  the  Southern  California  Law  Review.®  The  article,  a  short  one,  goes 
into  the  situation  in  the  United  States  and  in  other  countries  all  over  the 
world. 


Fair  Triai  and  Free  Press 

The  problem  of  the  relationship  between  fair  trial  and  free  press  is 
one  which  concerns  the  newspapers  more  closely  and  seriously  than  it 
does  radio  or  television,  but  is  still  one  in  which  the  broadcast  media 
have,  or  ought  to  have,  a  vital  interest.  A  valuable  discussion  of  the 
whole  question  is  found  in  the  record  of  the  Conference  on  Fair  Trial 
and  Free  Press,  held  by  the  New  York  County  Lawyers  Association 
last  February  27  and  reported,  with  some  editing,  in  the  Bar  Bulletin 
of  that  Association  (11  Bar  Bull.  No.  1  (May,  1953)).  The  conference 
took  the  full  day  and  the  speakers  included  former  Judge  Simon  H. 
Rifldnd,  the  Hon.  F.  A.  Vallat  (counsel  to  the  United  Kingdom  Delega¬ 
tion  to  the  United  Nations),  Arthur  Garfield  Hays,  James  A.  Wechsler, 
Lloyd  Paul  Stryker,  Herbert  Bayard  Swope,  and  Stuart  N.  Updike 
(counsel  to  the  New  York  Daily  News).  Last  man  up  was  Sig  Mickel- 
son,  director  of  news  and  special  events  for  CBS-TV,  who  spoke  on 
"The  Electronic  Point  of  View.”  Mr.  Mickelson  admitted  that  “we  in 
television  and  radio  have  much  less  real  concern  with  the  courts  than 
we  have  with  the  broad  area  of  legislation  and  the  hearings  and  investi¬ 
gations  which  accompany  the  framing  and  execution  of  legislation.” 
However,  he  stood  up  for  the  proposition  that  radio  and  television  have 
an  inherent  right  to  cover  all  events,  the  coverage  of  which  is  in  the 
pubhc  interest. 


'See  page  101,  infra. 

•62  F.  (2d)  850  (App.D.C.,  1932),  cert.den.  228  U.S.  599  (1933). 
•26  So.Cal.L.Rev.  139  (February,  1953). 
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Give-Away  Programs 

The  decision  of  the  district  court  in  the  “Radio  Give-Away”  case^® 
is  noted  in  two  law  reviews.  The  Virginia  Law  Review^ ^  takes  the  posi¬ 
tion  that  if  the  reason  for  the  policy  against  lotteries  is  to  prevent  in¬ 
flaming  of  the  gambling  instinct,  then  the  insistence  on  “consideration” 
as  an  element  of  a  lottery  is  irrelevant,  but  that  if  the  anti-lottery 
statute  is  simply  directed  against  opportunities  in  such  schemes  for 
the  public  to  lose  money  against  odds  which  it  often  does  not  appreciate, 
then  the  requirement  of  consideration  has  a  practical  significance. 
However,  consideration  should  be  limited  to  the  payment  of  money 
or  property  by  the  participant,  since  contract  consideration  can  be 
found  in  many  schemes  which  do  not  violate  this  policy.  The  decision 
of  the  court  is  regarded  as  correct,  since  there  is  no  clear  congressional 
intent  to  have  the  anti-lottery  statute  apply  to  “schemes  other  than 
those  where  the  public  might  lose  its  money.” 

The  note  in  the  Catholic  University  Law  Review,'  -  on  the  other  hand, 
maintains  that  radio  give-aways  violate  the  anti-lottery  statute  because 
consideration  has  been  given  and  because  the  statute  makes  all  gift 
enterprises  illegal  without  regard  to  whether  consideration  is  contributed. 
The  court  should  apply  the  statute  as  it  is  written. 


Legislative  Broadcasting  and  Recording 

The  question  of  broadcasting  and  televising  of  legislative  sessions  has 
been  the  subject  of  much  discussion  since  the  days  of  the  Kefauver 
Committee. '3  The  article  by  William  L.  Day  in  State  Government'^ 
is  of  a  more  practical  nature,  based  as  it  is  on  a  research  report  of  the 
Illinois  Legislative  Council.'-’'  The  article  discusses  what  has  been  done 
in  various  states  and  treats  some  of  the  problems  involved.  Mr.  Day’s 
conclusion  is  that  if  the  trend  toward  legislative  broadcasting  seems 
slow  in  developing,  it  should  be  remembered  that  the  British  Parliament 
attempted  to  prohibit  even  newspaper  reporting  of  its  proceedings  until 
near  the  end  of  the  18th  century  and  did  not  modernize  its  rules  for 
the  admission  and  exclusion  of  “strangers”  until  late  in  the  last  century. 

“American  Broadcasting  Co.,  Inc.  v.  United  States,  110  F.Supp.  374  (S.D.N.Y., 
1953.) 

”39  Va.L.Rev.  696  (June,  1953). 

“C.U.A.  L.Rev.  138  (May,  1953). 

“See  12  F.C.Bar  J.  4,  10,  222,  13  F.C.Bar  J.  7. 

”25  State  Govt.  225  (October,  1952). 

“The  report  was  requested  by  the  Speaker  of  the  House  after  Station  WTAX  in 
Springfield  had  attempted  to  make  tape  recordings  of  committee  hearings  for 
later  broadcast. 
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Licensing— Television 

“Competition  in  the  Broadcasting  of  Ideas  and  Entertainment— 
Shall  Radio  Take  over  Television?”  is  the  title  of  an  article  in  the 
University  of  Pennsylvania  Law  Review^**  by  Henry  B.  Weaver,  Jr.'^ 
and  Thomas  M.  Cooley,  IL  According  to  the  authors,  the  answer  to 
the  question  is  apparently  that  radio  will  indeed  take  over  television,  but 
that  this  is  to  be  deplored.  The  article  goes  into  the  question  of  com¬ 
petition  in  the  broadcasting  field  and  diversification  of  control  of  the 
media  of  mass  communications.  The  history  of  FM  is  gone  into  in  some 
detail.  The  authors  come  to  the  conclusion  that  while  the  Commission 
still  pays  lip  service  to  the  doctrine  that  diversification  of  ownership  of 
media  of  mass  communication  is  desirable,  actually  it  is  preferring  radio 
station  licensees  in  the  television  field,  with  the  probable  result  that 
“the  public  will  ultimately  receive  a  single  service  in  three  forms, 
although  three  services  capable  of  competing  as  the  Communications 
Act  requires  are  actually  in  existence.”  This  prospect  thev  believe  is  “a 
public  disaster,  the  true  magnitude  of  which  it  probafcly  is  not  yet 
possible  to  foresee.” 


Property  Rights  in  Ideas 

Judge  HoltzoflTs  decision  in  Belt  v.  Hamilton  National  Bank^^  has 
been  discussed  in  seven  law  reviews.'^  The  writer  in  the  Georgetown 
Law  Journal-*^  points  out  that  there  are  two  posssible  interpretations 
of  the  decision:  that  there  is  a  property  right  not  in  an  idea  itself, 
but  in  the  expression  of  that  idea,  which  is  protected  by  common-law 
copyright  if  the  idea  has  been  reduced  to  a  sufficiently  concrete  form; 
or  that  there  is  a  property  right  in  an  idea  itself,  if  it  has  been  reduced 
to  a  concrete  form.  The  writer  feels  that  the  decision  can  and 
.should  be  justified  on  the  first  basis.  Property  rights  in  ideas  themselves 
should  not  be  recognized  because  this  is  against  public  policy.  The 
Southern  California  Law  Review-’  regards  the  decision  as  confusing 
common  law  copyright  and  contract;  the  “property  right”  test,  that  the 
work  be  new,  novel  and  in  concrete  form,  is  not  a  part  of  any  tradi¬ 
tional  contract  action  and  there  is  no  reason  for  adopting  such  a  test  in 
(his  particular  type  of  contract  action.  Even  if  the  courts  insist  that  an 
idea  must  be  new  and  novel  to  be  protectable  by  contract,  it  should  be 
enough  that  it  be  new  and  novel  to  the  other  contracting  party.  The 

“101  U.Pa.L.Rev.  721  (April,  1953). 

”A  member  of  this  association. 

“108  F.Supp.  689,  8  R.R.  2046  (DC.  1952),  noted  in  13  F.C.Rar  J.  18. 

“The  decision  is  also  noted  in  15  Ga.Bar  J.  504  (May,  1953). 

“41  Geo.L.J.  424  (March,  1953). 

”26  So.Cal.L.Rev.  459  (July,  1953). 
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George  Washington  Law  Review--  takes  the  position  that  there  should  be 
legislation  applicable  at  least  to  radio,  television  and  moving  pictures 
in  order  to  clear  up  the  confusion  that  exists,  and  that  at  least  the 
question  of  reduction  to  concrete  form  should  be  a  ({uestion  of  law  in 
order  to  establish  clear  common-law  rules.  The  writer  in  the  Univer¬ 
sity  of  Pittsburgh  Law  Review--*  states  that  the  recovery  in  the  Belt 
case  should  be  justified  on  the  basis  of  contract  implied  in  fact,  and 
that  much  confusion  has  arisen  because  courts  do  not  distinguish  contract 
and  quasi-contract  in  this  field.  The  Ohio  State  Law  youmal^^  holds 
that  while  some  protection  has  had  to  be  given  to  ideas  and  schemes 
because  of  the  progress  and  commercial  success  of  radio  and  other 
advertising  media,  the  public  interest  is  the  primary  consideration  and 
the  courts  should  not  create  or  extend  property  rights  in  this  field,  but 
should  leave  this  to  the  legislature.  The  Buffalo  Law  Review  note--’’ 
merely  summarizes  the  law  and  concludes  that  “Since  some  business 
ideas  which  have  met  the  requirements  of  novelty  and  concreteness 
have  great  monetary  value,  the  originator  of  the  idea  should  be  protected 
against  its  unauthorized  exploitation.”  The  St.  john’s  Law  Review^** 
points  out  the  necessity  for  reconciling  the  need  for  adequate  legal 
protection  to  men  of  ability  with  the  necessity  for  discouraging  arbitrary 
and  vexatious  suits  based  on  unfounded  claims  to  originality. 

The  legal  protection  of  ideas  is  also  discussed  by  Jack  Rabinowitz 
in  the  Brooklyn  Law  Review.-"  He  points  out  that  the  law  will  not 
protect  an  idea  as  such  but  in  some  circumstances  will  protect  the 
secrecy  of  an  idea  and  restrict  its  use  after  the  secret  has  been  wrong¬ 
fully  obtained.  He  feels  that  ideas  should  be  allowed  to  be  the  subject 
of  implied  contract,  which  New  York  law  now  does  not  permit,  and 
that  confidential  relationships  should  be  enforced. 


Performers'  Rights 

“Recent  Developments  in  Performers’  Literary  Property  Law”  is 
the  title  of  an  excellent  discussion  by  Richard  Schauer  in  the  UCLA 
Intramural  Law  Review  for  March,  195-3.  The  ad\’ent  of  mechanical 
reproduction  and  distribution  has  raised  difficult  problems  for  the 
performing  artist.  The  Copyright  Law  affords  no  protection  to  per¬ 
formances  as  such.  An  idea  is  not  the  subject  of  a  property  interest  in 
the  absence  of  contract,  but  when  ideas  are  express^  in  some  tangible 
production,  the  creator  has  “common  law  property  rights”  in  the 
production.  Apparently  a  performer  does  have  such  property  rights  in 

”21  Geo.Wash.L.Rev.  654  (April,  1953). 

“14  U.Pitt.L.Rev.  612  (Summer,  19.53). 

“14  Ohio  State  L.J.  113  (Winter,  1953). 

”2  BufF.L.Rev.  331  (Spring,  1953). 

“27  St.  John’s  L.Rev.  364  (May,  1953). 

”19  Brooklyn  L.Rev.  97  (December,  19.52). 
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a  performance,  but  if  the  performance  is  reduced  to  a  tangible  repro¬ 
duction,  such  as  a  record,  and  then  offered  for  sale  to  the  general  public, 
there  is  a  publication  which  destroys  the  common  law  property  interests. 
Various  methods  of  protecting  the  performer’s  rights  after  such  publi¬ 
cations  have  been  attempted,  but  without  much  success  except  to  the 
extent  that  “passing  off”  can  be  pre\'ented.  This,  however,  is  probably 
as  it  should  be. 


Right  of  Privacy 

The  New  York  Court  of  Appeals’  decision  in  the  Gautier  case”* 
is  noted  in  two  more  law  reviews.  The  Georgetown  Law  Journal”®  feels 
that  the  court’s  finding  that  sponsorship  per  se  does  not  constitute  a 
use  for  advertising  or  trade  purposes  of  everything  included  in  a  tele¬ 
cast,  is  justified  by  the  tremendous  informative  and  educational  possi¬ 
bilities  of  television  coupled  with  the  economic  necessity  for  commercial 
sponsorship,  also  by  the  almost  absolute  privilege  given  other  news 
media  in  the  past  as  well  as  by  a  recognition  that  news  or  public  interest 
evoke  the  sponsorship  rather  than  vice  versa.  There  is  no  foreseeable 
danger  in  die  decision  of  encouraging  any  widespread  invasions  of 
privacy.  'The  Brooklyn  Law  Review'*®  takes  a  similar  view,  stating  that 
a  contrary  ruling  could  destroy  newspapers,  magazines,  and  radio  and 
television  news  programs.  The  court  in  treating  television  the  same 
as  newspapers,  newsreels,  etc.,  has  taken  the  only  sound  course. 

‘The  Right  of  Privacy  and  Television”  is  discussed  in  a  note  by 
Edward  L.  Burke  in  the  Notre  Dame  Lawyer.* ^  The  writer  comes 
to  the  conclusion  that  “The  firmly  established  doctrine  of  right  of  privacy 
will  undoubtedly  be  modified  but  little  in  its  application  to  television. . .  . 
In  borderline  cases  only,  where  old  rules  do  not  apply  because  of 
television’s  unique  feature— instantaneous  transmission  of  the  picture— 
the  policy  of  the  courts  should  be  to  favor  the  telecaster.  Freedom  of 
speech  and  of  the  press  and  public  interest  in  news  and  general  informa¬ 
tion  in  those  situations  are  more  important  than  the  right  of  privacy.” 


Televising  of  Congressional  Hearings 

The  Kleinman  case*^  is  noted  in  the  Georgetown  Law 
Journal.**  The  court  in  that  case  refused  to  hold  a  witness  in  contempt 

"Gautier  v.  Pro-FootbaU,  Inc.,  304  N.Y.  354,  107  N.E.  (2d)  485  (1952).  See 
12  F.C.Bar  J.  290,  309.  See  also  11  F.C.Bar  J.  95,  12  F.C.Bar  J.  67,  74. 

■41  Geo.L.J.  119  (Nov.,  1952). 

"19  Brooklyn  L.Rev.  117  (Dec.  1952). 

”28  Notre  Dame  Law  389  (Spring,  1953). 

“United  States  v.  Kleinman,  107  F.Supp.  407,  8  R.R.  2031  (D.C.,  1952),  noted 
in  13  F.C.Bar  J.  22. 

"41  Geo.L.J.  99  (November,  1952). 
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for  refusing  to  testify  before  the  Kefauver  Committee  because  of  the  fact 
that  the  hearings  were  being  televised  and  newsreel  cameras  and  other 
apparatus  were  in  operation.  The  note  points  out  that  the  case  departs 
from  the  usual  position  that  the  courts  will  not  review  the  procedural 
methods  employed  by  congressional  committees.  The  decision,  if 
generally  followed,  imposes  an  onerous  task  on  the  courts  and  restricts 
the  conduct  of  congressional  inquiries.  It  is  better  to  allow  the  witness 
to  raise  “disturbance  and  distraction”  as  a  defense  when  he  is  prosecuted 
on  charges  growing  out  of  his  erroneous  statements. 

Television  Economics 

Leo  Herzel’s  comment  on  “Tubhc  Interest’  and  the  Market  in 
Color  Television  Regulation”^^  was  reviewed  in  12  F.C.  Bar  J.  66.  The 
comment  is  answered  by  Dallas  W.  Smythe,  Research  Professor,  Insti¬ 
tute  of  Communications  Research,  University  of  Illinois  in  “Facing 
Facts  about  the  Broadcast  Business.”’^'"'  Prof.  Smythe  regards  Herzels 
theories  as  untenable  because  the  broadcasting  industiy  is  not  the 
dominant  user  of  spectrum  space  and  broadcast  frequencies  cannot  be 
regarded  as  isolated,  technically,  from  each  other  or  from  those  used 
for  other  purposes.  Herzel  rejoins  in  two  pages. The  whole  discus¬ 
sion  will  be  over  the  heads  of  most  readers. 


Transit  Radio 

The  Supreme  Court  decision  in  the  Transit  Radio  case***^  is  dis¬ 
cussed  in  a  note  in  the  UCLA  Intramural  Law  Review  (March,  1953). 
The  point  is  made  that  an  ordinance  prohibiting  transit  radio  would 
probably  be  upheld  by  the  Court,  since  the  Poliak  case  permits  the 
protection  of  a  captive  audience  but  does  not  make  it  mandatory. 
In  effect,  the  issue  whether  or  not  to  shield  the  captive  audience  from 
transit  radio  has  been  left  to  the  legislatures. 


ARTICLES  NOTED 

•  Kehl  and  Parraguine,  When  the  Spoken  Word  Becomes  a  Libel, 
30  Dicta  183  (May,  1953). 

•  Piracy  on  Records,  5  Stanford  L.  Rev.  433  (April,  1953). 

•  Racing  Wire  Service,  5  Stanford  L.  Rev.  493  (April,  1953). 

•  International  Carrier— R.C.A.C.  v.  F.C.C.,  41  Geo.L.J.  243  (January, 
1953)  (note  on  decision  of  the  Court  of  Appeals). 


•*18  U.Chi.L.Rev.  802. 

•*20  U.Chi.L.Rev.  96  (Autumn,  1952). 

-Id.  106-7. 

"PubUc  Utilities  Comm.  v.  Poliak.  343  U.S.  451  (1952). 
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Recent  Giurt  and  Agency  Decisions 

Corporations— "Doing  Business"— Television  Advertising  (McGriff  v. 
Charles  Antell,  Inc.,  256  P.(2d)  703,  9  R.R.  2033  (Utah,  1953)). 

Defendant,  a  Maryland  company,  advertised  its  hair  application 
over  a  Utah  television  station.  Orders  were  taken  by  the  station  and 
transmitted  to  the  advertiser  who  sent  the  product  through  the  mails. 
Plaintiff,  who  had  bought  the  product  in  this  fashion  and  claimed  to 
have  suffered  injury  through  its  use,  sued  the  company  and  sought  to 
serve  process  on  it  by  serving  the  manager  of  the  television  station  on 
the  theory  that  he  or  the  station  was  doing  the  business  of  or  in  charge 
of  the  oflSce  or  place  of  business  of  the  company.  The  court  rejected  the 
argument,  saying  it  would  be  a  disservice  to  the  common  good  to  hold 
that  solicitation  of  business  by  television,  radio,  the  press  or  periodicals, 
with  nothing  more,  “clothed  such  medium  of  advertising  with  the  raiment 
of  a  process  agent.”  Something  more  than  solicitation  is  required. 


Defamation— Radio  Broadcast— Service  outside  of  Jurisdiction  (Jen- 
ner  v.  Sun  Oil  Co.,  Ltd.,  [1952]  2  D.L.R.  526  (Ontario  High  Court, 
1952)). 

PlaintifF,  a  Toronto  stockbroker,  sued  the  Sun  Oil  Company  (a 
Canadian  corporation),  the  Sun  Oil  Company  of  New  Jersey,  broad- 
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casters  Ray  Henle  and  Ned  Brooks,  and  Radio  Station  WREN  of  BufiFalo, 
N.  Y.,  for  alleged  defamation  in  an  N.B.C.  broadcast  heard  in  Ontario 
over  the  facilities  of  WBEN.  The  question  presented  was  whether 
process  could  be  served  outside  the  Province  of  Ontario  under  a  court 
rule  pennitting  such  service  in  a  case  involving  a  “tort  committed  in 
Ontario.”  Chief  Justice  McRuer,  in  a  lengthy  opinion,  held  that  it 
could.  He  said  (p.  535): 

“.  .  .  Radio  broadcasts  are  made  for  the  purpose  of  being  heard.  The 
programme  here  in  question  was  put  on  the  air  for  advertising  purposes.  It 
is  to  be  presumed  that  those  who  broadcast  over  a  radio  network  in  the 
English  language  intend  that  the  messages  they  broadcast  will  be  heard  by 
large  numbers  of  those  who  receive  radio  messages  in  the  English  language. 
It  is  no  doubt  intended  by  those  who  broadcast  for  advertising  purposes  that 
the  programmes  shall  be  heard  by  as  many  as  possible.  A  ramo  broadcast 
is  not  a  unilateral  operation.  It  is  the  transmission  of  a  message.” 

It  made  no  difference  where  the  words  were  written  or  uttered  if 
they  were  so  transmitted  as  to  be  published  within  the  jurisdiction  in 
such  a  manner  as  to  be  likely  to  cause  the  plaintiff  to  suffer  substantially 
in  his  reputation  in  Ontario.  On  the  forum  conveniens  question  the 
court  held  that  Toronto  was  the  only  satisfactory  forum  in  which 
plaintiff  could  clear  his  name. 

Leave  to  appeal  was  subsequently  granted,  [1952]  Out.  Weekly 
Notes  370,  and  an  appeal  launched,  but  the  action  was  thereafter  settled. 

Labor  Relations— Bargaining  Unit— Studio  Crewmen  and  Projection¬ 
ists  (In  the  Matter  of  Empire  Coil  Co.,  Inc.,  106  N.L.R.B.,  No.  172 
(August  28, 1 953)). 

This  was  still  another  case  involving  the  placing  of  program  em¬ 
ployees  of  a  television  station  in  a  bargaining  unit.  In  previous  cases 
the  Board  had  placed  cameramen  and  boom  operators  and  projectionists 
in  the  same  unit  with  engineers  as  “technical”  employees.  In  the 
present  case,  however,  it  appeared  that  engineers  did  not  operate 
cameras  and  microphone  booms;  that  projectionists  and  studio  crewmen 
were  under  the  sole  direction  and  supervision  of  the  program  director, 
were  not  required  to  possess  a  basic  knowledge  of  electronics,  were  not 
as  highly  paid  as  engineers  and  did  not  interchange  with  them. 
Separate  elections  of  engineering  and  program  employees  were  therefore 
ordered  to  permit  them  to  determine  whether  they  preferred  separate 
or  joint  representation. 

Labor  Relations— Bargaining  Unit— Television  Employees  (In  the 
Matter  of  California  Inland  Broadcasting  Co.,  106  N.L.R.B.,  No.  218 
(Oct.  15,  1953)). 

The  onlv  question  at  issue  in  this  case  was  whether  television 
technicians  sliould  be  included  in  an  I.B.E.W.  bargaining  unit  for  em- 
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ployees  of  a  radio  station  which  was  an  apphcant  for  a  television 
station  construction  permit.  The  station  employed  no  television 
technicians  as  such  although  it  did  own  some  television  equipment  which 
its  employees  had  operated  for  demonstration  and  training  purposes. 
The  Board  made  no  determination  as  to  the  inclusion  of  television 
personnel  since  there  appeared  to  be  no  reasonable  likelihood  that  such 
personnel  would  be  employed  in  the  near  future  and  since  the  Board 
was  unable  to  ascertain  from  the  record  what  the  future  duties  and 
skills  of  such  employees  might  be. 


Labor  Relations— N.L.R.B.  Jurisdiction— Community  Television  Sys¬ 
tems  (In  the  Matter  of  Palm  Springs  Community  Television  Corp./ 
106  N.L.R.B.,  No.  193  (Sept.  25,  1953)). 

The  N.L.R.B.  in  this  case,  the  first  to  come  before  it  involving  a 
community  television  operation,  held  that  it  would  not  assert  jurisdic¬ 
tion  over  a  company  engaged  in  such  operations  where  the  impact  of 
its  operations  on  interstate  commerce  was  so  small  as  to  be  de  minimis. 
The  Board  found  it  unnecessary  to  determine  the  nature  of  the  enter¬ 
prise,  i.e.  whether  or  not  it  was  a  public  utility  or  channel  of  interstate 
commerce. 


Literary  Property  (Weitzenkorn  v.  Lesser,  40  Adv.Cal.  813,  256 
P.(2d)  947;  Kurlan  v.  Columbia  Broadcasting  System,  Inc.,  40  Adv. 
Cal.  833,  256  P.(2d)  962;  Burtis  v.  Universal  Pictures  Co.,  Inc.,  40 
Adv.Cal.  857,  256  P.(2d)  933  (April  29,  1953)). 

Except  possibly  for  New  York,  the  literary  property  law  of  Cali¬ 
fornia  is  of  greater  importance  than  that  of  any  other  state.  The  two 
landmark  decisions  in  recent  years  were  the  Stanley^  and  Golding- 
cases,  decided  in  1950.  The  law  has  now  been  further  refined,  or 
confused,  by  the  three  decisions  cited  above.  Including  concurrences 
and  dissents,  a  total  of  eight  opinions  were  handed  down,’*  running 
some  65  pages  in  the  advance  sheets.  The  majority  opinion  in  each 
case  was  written  by  Edmonds,  J.  and  concurred  in  by  Chief  Justice 
Gibson  and  Shenk,  J.;  Schauer,  J.,  filed  his  own  special  concurring 
opinion  in  each  case;^  Traynor  and  Spence,  JJ.  concurred  only  in  the 
judgment  in  the  Weitzenkorn  and  Burtis  cases,  and  Traynor,  J.  filed 

‘Stanley  v.  C.B.S.,  Inc.,  35  Cal.  (2d)  653,  221  P.  (2d)  73,  23  A.L.R.  (2d)  216, 
noted  in  10  F.QBar  J.  98,  11  F.C.Bar  J.  208. 

^Golding  V.  R.K.O.  Rctures,  Inc.,  35  Cal.  (2d)  690,  221  P.  (2d)  95.  See  also 
Kovacs  V.  Mutual  Broadcasting  System,  Inc.,  Cal.  App.  (2d),  221  P.  (2d)  108  ( 1950). 

*Ten,  if  Justice  Schauer 's  one-sentence  concurrenc-es  in  Weitzenkorn  and  Kurlan 
are  included;  they  simply  refer  to  his  concurring  opinion  in  Burtis. 

‘See  n.  3,  supra. 
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a  concurring  and  dissenting  opinion  in  the  Kiirlan  case,  in  which 
Spence,  J.,  concurred;  Carter,  dissented  in  each  case  and  at  some 
length.  Further  complications  are  introduced  by  the  peculiar  California 
practice  of  attempting  to  resolve  difficult  cases  on  demurrer,  and 
some  questionable  rulings  made  as  to  what  is  a  question  of  fact  and  what 
a  question  of  law  in  the  field  of  literary  property  and  plagiarism.  Nor 
is  clarity  aided  by  the  rather  diffuse  form  of  the  majority  opinions. 

The  opinions  can  only  be  summarized  here;  it  is  hoped  that  a 
fuller  discussion  will  be  included  in  the  next  issue  of  the  Bar  Journal. 
In  Weitzenkorn  the  court  discussed  the  1947  amendment  to  California 
Civil  Code  980.  The  Statdetj  and  Golding  cases,  the  court  said,  ex¬ 
tended  protection  to  an  “idea”  rather  than  to  the  form  and  manner  of 
its  expression;  “Such  extension  of  protection  to  an  idea  transcends  the 
noimal  bounds  of  common  law  copyright  in  which  ideas  are  ‘as  free 
as  air.’  ”  The  Code,  as  it  existed  at  that  time  ( and  as  it  had  read  since 
1872)  protected  both  the  “product  of  the  mind”  and  “the  representation 
thereof.”  Under  the  1947  amendment,  however,  only  “the  representa¬ 
tion  or  expression”  of  a  composition  is  protected.’*  “The  Legislature 
has  abrogated  the  rule  of  protectibility  of  an  idea  and  California  law 
now  accepts  the  traditional  theory  of  protectible  property  under  common 
law  copyright.” 

Kurlan’s  case  involved  an  alleged  plagiarism  of  “My  Sister  Eileen” 
by  the  radio  and  television  show  “My  Friend  Irma.”“  The  court  held 
that  “any  property  interest  which  [Ruth]  McKenney  [originator  of 
“My  Sister  Eileen”!  may  have  had  in  either  the  story  or  characters  of 
“My  Sister  Eileen”  has  been  lost  by  publication.  .  .  .  there  is  no  pro¬ 
tectible  property  in  the  ‘basic  dramatic  core’  of  the  story,  its  characters 
and  their  relationships,  or  the  form  and  manner  of  its  expression.” 
However,  it  could  not  be  determineil  on  demurrer  whether  or  not 
Kurlan  had  created  something  novel  in  the  way  of  program  techniques 
and  methods  of  presentation. 

In  the  Burtis  case,  the  court  held  as  a  matter  of  law  that  there  was 
no  substantial  similarity  between  the  two  stories  involved,  and  directed 
judgment  for  defendants.  The  court  noted  that  “Although  it  might  be 

'“The  author  or  proprietor  of  any  composition  in  letters  or  art  has  an  exclusive 
ownership  in  the  representation  or  expression  thereof  as  against  all  persons  except 
one  who  originally  and  independently  creates  the  same  or  a  similar  composition.” 
C.C.  980,  as  amended.  The  section  formerly  read:  “The  author  of  any  product  of  the 
mind,  whether  it  is  an  invention  or  a  composition  in  letters  or  art,  or  a  design,  with 
or  without  delineation,  or  other  graphical  representation,  has  an  exclusive  ownership 
therein,  and  in  the  representation  or  expression  thereof,  which  continues  so  long  as 
the  product  and  the  representations  or  expressions  thereof  made  by  him  remain  in 
his  i>ossession.” 

‘Sec  12  F.G.Bar  J.  82  for  note  on  the  District  Court  of  Api^cals’  decision  in 
the  Kurlan  case. 
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possible  that  an  author  could  so  carefully  deUneate  a  character  as  to 
secure  a  protectible  property  interest  in  that  character,  generally  it 
is  held  that  a  character  is  not  included  within  the  monopoly  of  copyright.” 

Justice  Schauer,  in  his  concurring  opinion  in  Burt  is,  went  along 
with  the  holding  but  rejected  any  attempt  to  reconcile  the  case  with 
the  Golding  decision,  from  which  he  had  dissented.  He  “would  hold 
that  a  plot  as  such,  being  in  the  public  domain  and  neither  new  nor 
novel,  is  not  protectible  and  that  only  the  original  and  (except  in 
special  circumstances  not  here  pertinent)  novel  treatment  of  a  plot, 
which  treatment  ...  is  the  creation  and  product  of  the  author,  can  be 
protectible.  This  holding,  it  seems  to  me,  appears  upon  analysis  to  be 
the  holding  now  actually  made  by  this  court;  it  is  inherent  in  its  judgment. 
1  would  clearly  declare  it  to  be  such  and  expressly  overrule  the  Golding 
case.” 

Justice  Traynor,  concurring  and  dissenting  in  Kurkin,  held  that 
whatever  similarity  existed  between  “Eileen”  and  “Irma”  arose  only 
from  the  common  use  of  the  basic  dramatic  situation.  The  basic  pro¬ 
gram  plan  adopted  as  the  foundation  for  a  radio  serial,  like  the  basic 
dramatic  core  or  plot  of  a  play  or  movie,  is  only  a  general  idea;  “such 
general  ideas  are  free  and  cannot  constitute  property.”  Section  980 
of  the  Civil  Code,  in  Justice  Traynor’s  view,  never  did  give  a  property 
right  in  an  idea  but  merely  attempted  to  codify  the  common  law. 
Ideas  are  not  property. 

Carter,  J.,  as  noted  above,  dissented  in  all  cases;  his  dissents,  while 
emphatic,  were  not  as  vehement  as  some  which  he  has  handed  down 
in  other  cases."  He  did  say,  however,  that  the  Burtis  decision  “puts  a 
premium  on  theft  which  I  had  always  understood  was  a  crime  in  this 
state.” 


Literary  Property— Program  Ideas  (Carneval  v.  William  Morris 
Agency,  Inc.,  9  R.R.  2048  (N.Y.Sup.Ct.,  June  29,  1953)). 

Plaintiff  brought  an  action  against  two  advertising  agencies,  a 
sponsor  and  a  network,  alleging  that  he  had  submitted  the  format  for  a 
radio  show,  to  be  called  “American  Sweepstakes,”  to  one  of  the  agencies, 
which  returned  it  to  him,  and  that  the  elements  of  his  idea  were  incor¬ 
porated  in  the  program  “Double  or  Nothing.”  The  jury  awarded  plaintiff 
$10,000  but  the  court  set  this  aside  and  dismissed  the  complaint. 
Plaintiff  was  attempting  to  recover  in  quasi-contract.  The  court  held 
that  plaintiff  had  to  show  independent  creation  of  a  new,  novel,  unique 
idea  or  combination  of  ideas  reduced  to  concrete  form  and  disclosed 
to  the  alleged  user  in  the  course  of  a  confidential  relationship,  i.e.  he 


’See  Roscoe  Pound,  Cacoethes  Dissentiendi,  39  A.B.A.J.  794  (1953),  an  article 
based  on  the  dissenting  opinions  of  Carter,  J. 


Journal  of  the  Federal  Communications  Bar  Association  95 


must  have  contractual  protection  against  disclosure,  or  its  equivalent. 
Unsolicited  submission  of  an  idea  or  combination  of  ideas,  disclosed 
without  a  mutually  acceptable  confidential  relationship  existent  at  the 
moment  of  disclosure,  is  not  a  basis  for  recovery. 

Practice  and  Procedure  —  Television  Allocations  —  Modification  of 
Licenses  (Peoples  Broadcasting  Co.  v.  United  States,  9  R.R.  2045 
(App.D.C.,  August  3,  1953)). 

In  connection  with  the  adoption  of  the  new  television  allocation 
plan  the  Commission  deleted  Channel  4  from  Lancaster,  Pa.,  and  issued 
an  order  to  show  cause  to  WGAL,  licensee  of  a  station  on  that  channel, 
proposing  to  shift  it  to  Channel  8.  Peoples,  an  applicant  for  a  new 
television  station  in  Lancaster,  also  requested  Channel  8,  and  the  two 
were  set  for  a  comparative  hearing  and  WGAL  authorized  to  operate 
temporarily  with  minimum  power  on  Channel  8.  Peoples  appealed  from 
this  latter  action.  The  court  held,  without  discussion,  that  “The  Com¬ 
mission  had  authority  to  adopt  a  nation-wide  television  allocation  plan.” 
The  court  further  stated  that  the  Commission  has  power  under  Section 
316  of  the  Act  to  modify  a  license  without  an  application  therefor  having 
been  made  by  the  licensee,  in  spite  of  the  fact  that  Section  308  purports 
to  require  an  application  as  a  prereciuisite  to  any  grant.  The  court 
failed  to  cite  the  KOA  case,  which  would  seem  to  have  some  relevancy 
here.  The  temporary  grant  to  WGAL  was  upheld  as  a  proper  exercise 
of  the  Commission  s  discretion  and  no  denial  of  any  portion  of  Peoples’ 
right  to  a  hearing. 

Property  Rights— Broadcast  of  Boxing  Match  (International  Boxing 
Corp.  V.  Wodaam  Corp.,  9  R.R.  2050  (N.Y.Sup.Ct.,  Sept.  23,  1953)). 

The  International  Boxing  Corporation  sought  to  enjoin  station 
WOV  from  broadcasting  a  description  of  a  boxing  match.  The  court  on 
motion  for  injunction  pendente  lite  heW  that  WOV  could  broadcast,  at 
the  conclusion  of  each  round,  a  news  report  summary  of  what  had 
transpired. 

Radiotelegraph  Communications— Competition  (F.C.C.  v.  RCA  Com¬ 
munications,  Inc.,  346  U.S.  86  (1953)). 

This  case  involved  important  questions  as  to  the  Commission’s  policy 
in  authorizing  international  radiotelegraph  circuits.  The  Commission 
had  authorized  duplicate  circuits  to  certain  points  on  the  ground  that  the 
maintenance  of  competition  was  a  national  policy  and  that  competition 
in  the  particular  case  was  “reasonably  feasible.”  The  Court  held  that  the 
Commission  had  erred.  The  encouragement  of  competition  as  such 
is  not  the  single  or  controlling  reliance  for  safeguarding  the  public  in¬ 
terest  in  authorizing  international  circuits.  Competition  is  a  relevant 
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factor  but  competition  without  more  does  not  compel  authorization  of 
a  competing  carrier  wherever  competition  is  reasonably  feasible.  The 
Commission  must  find,  on  the  basis  of  its  evaluation  of  the  needs  of  the 
industry  and  its  expert  knowledge,  that  competition  would  serve  some 
beneficial  purpose.  An  applicant  is  not  required  to  demonstrate  tangible 
benefits  but  there  must  be  ground  for  reasonable  expectation  that 
competition  may  have  some  beneficial  effect.  It  cannot  be  assumed 
that  competition  is  bound  to  be  of  advantage.  The  opinion  of  the 
majority  of  the  Court  was  handed  down  by  Mr.  Justice  Frankfurter.  Mr. 
Justice  Black  thought  the  Commission’s  order  should  be  affirmed.  Mr. 
Justice  Douglas  thought  the  order  should  be  vacated  rather  than  the 
matter  remanded  to  the  Commission.  Reed  and  Jackson,  JJ.,  did  not 
participate. 


"Right  of  Privacy"— Radio  Broadcasts  (Chaplin  v.  National  Broad¬ 
casting  Co.,  Inc.,  9  R.R.  2051  (S.D.N.Y.,  Sept.  28,  1953)). 

Charles  Chaplin  sued  Hy  Gardner,  a  newspaper  columnist  and 
radio  commentator,  and  NBC  on  account  of  articles  and  broadcasts  by 
Gardner.  One  of  the  broadcasts  involved  the  use  of  a  wire  recording 
of  a  telephone  conversation  between  Gardner  and  Chaplin’s  butler. 
The  other  included  a  recording  of  a  telephone  conversation  between 
Gardner  and  Chaplin.®  Chaplin  claimed,  among  other  things,  that  his 
right  of  privacy  had  been  invaded  by  the  use  of  his  name  and  by  the 
recording  of  the  telephone  calls.  He  relied  primarily  on  the  New  York 
Civil  Rights  Law  and  similar  statutes  in  Utah  and  Virginia.  It  was 
argued  that  the  radio  broadcasts  were  purely  for  entertainment  or 
amusement  and  therefore  for  “commercial  purposes’’  rather  than  for  the 
reporting  of  information  of  public  interest.  The  court  rejected  this, 
saying  that  the  broadcasts  were  informational  and  therefore  not  “for 
the  purposes  of  trade”  within  the  meaning  of  the  statutes.  Nor  could 
it  be  said  that  Chaplin’s  name  was  used  in  the  sale  of  entertainment 
as  a  commodity  in  order  to  reco\’er  for  violation  of  some  non-statutory 
“right  of  publicity.” 


Transmission  of  Horse  Race  Information  (5tate  v.  Ucciferri,  61  So. 
(2d)  374  (Fla.  1952)). 

The  Florida  statute  restricting  the  transmission  of  horse  race  infor¬ 
mation  is  not  a  violation  of  the  right  of  free  speech  but  is  a  reasonable 
exercise  of  the  police  power  to  stop  the  use  of  such  information  by  book¬ 
makers. 

*The  court  characterized  these  recordings  as  having  been  secured  by  “wire¬ 
tapping,”  but  this  would  seem  to  be  a  loose  use  of  the  term. 
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Recent  Commission  Decisions 

Interference— Extent  of  Protection  (Roy  Hofheinz,  9  R.R.  784  (1953)). 

Section  303(f)  of  the  Act  delegates  to  the  Commission  the  authority 
to  determine  to  what  extent  radio  stations  shall  be  protected  against 
interference  and  the  concomitant  authority  to  determine  to  what  extent 
interference  between  stations  shall  be  permitted  to  exist.  It  is  within 
the  Commission’s  discretion,  subject  to  the  criterion  of  the  public 
interest,  convenience  and  necessity,  to  determine  what  degree  of  inter¬ 
ference  shall  be  considered  excessive  and  the  methods  by  which  such 
excessive  interference  shall  be  avoided.  The  Commission  is  not  re¬ 
quired  to  protect  stations  against  all  interference  within  normally  pro¬ 
tected  contours  but  a  certain  amount  of  interference  is  to  be  condoned 
in  order  to  achieve  an  optimum  utihzation  of  the  standard  broadcast 
band.  As  far  as  daytime  skywave  interference  is  concerned,  the  Com¬ 
mission’s  Standards  do  not  recognize  as  an  interfering  signal  a  skywave 
signal  emitted  in  the  daytime,  as  defined  in  the  Rules  and  Standards, 
and  provide  no  method  by  which  proof  of  daytime  skywave  interference 
may  be  made  by  actual  measurements.  Whether  any  such  standards 
should  be  established  is  at  issue  in  Docket  No.  8333,  a  rule-making  pro¬ 
ceeding,  and  cannot  be  passed  upon  in  a  licensing  proceeding  involving 
particular  stations. 


Licensing— Grant  of  License— Transfer  of  Control  (D.R.James,  Jr./  9 
R.R.  917  (1953)). 

Construction  permit  was  issued  to  Leo  Howard  for  Station  KPLN. 
Howard  in  due  course  filed  his  application  for  license  to  cover  the 
construction  permit.  The  Commission  set  the  license  application  for 
hearing  on  questions  relating  to  possible  misrepresentation  and  con¬ 
cealment  of  facts  and  possible  unauthorized  transfer  of  control.  A  pend¬ 
ing  application  to  assign  the  construction  permit  to  D.  R.  James,  Jr., 
was  held  in  the  files  pending  action  on  the  license  application.  Sub¬ 
sequently,  the  Commission  on  reconsideration  removed  the  license  ap¬ 
plication  from  hearing  and  granted  the  assignment  application.  James 
then  was  substituted  in  the  license  application  proceeding  and  license 
was  granted.  Another  licensee  in  the  same  city  objected  to  this.'  It 
was  argued  that  license  should  not  have  been  granted  because  facts 
and  circumstances  first  coming  to  the  knowledge  of  the  Commission 
since  the  granting  of  the  construction  permit  made  this  against  the 

'The  licensee  had  protested  grant  of  the  assignment  application  and  had  appealed 
to  the  court  from  denial  of  its  protest.  Camden  Radio,  Inc.,  v.  F.C.C.,  Nos.  11833 
and  11871  (App.D.C.).  The  appeal  is  pending. 
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public  interest.  The  Commission  rejected  the  argument.  Since  the 
station  had  been  constructed  in  accordance  with  the  technical  require¬ 
ments  of  the  construction  permit,  the  date  of  the  Commission’s  action 
in  granting  the  assignment  application  was  the  proper  starting  point  for 
applying  Section  319(c)  of  the  Act  with  respect  to  James’  qualifications. 
Nothing  detrimental  to  James  had  been  shown.  Grant  of  the  transfer 
application  without  a  prior  determination  of  Howard’s  qualifications  to 
be  a  licensee  “was  made  in  this  proceeding  in  the  fight  of  its  particular 
facts.  This  clearly  was  not  a  case  in  which  any  question  of  trafiFicking 
or  speculation  in  licenses  was  involved.”- 


Licensing— Issuance  of  License  Pursuant  to  Construction  Permit  (Ben¬ 
ton  Broadcasting  Service/  9  R.R.  586  (1953)). 

Some  important  pronouncements  as  to  issuance  of  licenses  to  cover 
construction  permits  were  made  in  this  case.  The  Commission  may 
withhold  issuance  of  a  license  pursuant  to  a  construction  permit  only 
where  facts  and  circumstances  first  coming  to  its  knowledge  since  the 
granting  of  the  permit  would,  in  the  Commission’s  judgment,  make  the 
operation  of  the  station  against  the  public  interest  (Section  319(c)  of 
the  Act).  The  Commission  held  that  facts  which  might  constitute  a 
suflBcient  basis  upon  which  to  lodge  a  valid  protest  might  not  be  suf¬ 
ficient  to  justify  it  in  designating  for  hearing  the  license  application 
to  cover  the  permit.  While  Section  316(a)  gives  an  existing  licensee  the 
right  to  a  hearing  before  grant  of  a  license  which  authorizes  objection¬ 
able  interference  within  his  normally  protected  contour,  this  is  inap¬ 
plicable  to  the  situation  obtaining  at  the  time  a  license  to  cover  con¬ 
struction  permit  is  granted.  An  existing  licensee  is  not  entitled  as  of 
right  to  a  nearing  on  issuance  of  the  new  license  on  the  ground  of  objec¬ 
tionable  interference.  Diligence  is  required.  The  existing  licensee  has 
one  chance,  not  two. 


Licensing— Television— Factors  to  be  Considered  (Aladdin  Radio  and 
Television,  Inc.,  9  R.R.  1  (1953)). 

While  this  was  the  first  final  decision  by  the  Commission  in  a  com¬ 
parative  television  case  after  the  lifting  of  the  “freeze,”  it  laid  down 
few  if  any  new  principles.  One  holding  was  that,  while  diversification 
of  control  of  media  of  mass  communications  is  to  be  regarded  as  desir¬ 
able  and  while  the  Commission  will  ordinarily  prefer  an  applicant  with 
fewer  broadcast  interests  in  the  absence  of  countervailing  considerations, 
nevertheless  an  applicant  which  operated  an  AM  station  in  the  com¬ 
munity  and  whose  principals  had  other  radio  interests  was  to  be  pre¬ 
ferred  over  an  applicant  with  no  radio  interests  where  it  was  superior 


*See  page  83,  supra. 
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in  all  other  material  respects  where  there  was  a  difference  between  the 
applicants.  On  another  point,  the  Commission  noted  that  its  doctrine 
on  anti-trust  violations  as  set  forth  in  the  Paramount  case— that  violations 
of  the  anti-trust  laws  not  involving  radio  communications  and  occurring 
more  than  three  years  before  the  filing  of  an  application  will  not  be 
considered  in  passing  on  the  qualifications  of  persons  who  are  already 
licensees— does  not  apply  to  parties  in  a  comparative  hearing. 

Practice  and  Procedure  —  Commencement  of  Hearing  Procedure 
(South  Central  Broadcasting  Corp.,  9  R.R.  1035  (1953)). 

This  was  one  of  the  first  cases  clarifying  the  Commission’s  new 
hearing  procedures.-*  The  Commission  held  that  one  purpose  of  Rule 
1.841  is  to  develop  and  sharpen  the  genuine  issues  of  a  broadcast  hear¬ 
ing  sufficiently  in  advance  of  the  adducing  of  proof  to  eliminate,  in  the 
largest  part,  the  element  of  surprise,  the  introduction  of  unnecessary  and 
cumulative  evidence,  and  the  waste  of  time  during  the  course  of  a 
hearing.  To  that  end,  the  statement  of  matters  relied  on  submitted  by 
the  parties  must  go  beyond  mere  topical  references  and  must,  for  each 
of  the  suggested  points  of  difference,  contain  statements  of  fact  which, 
if  subsequently  supported  by  the  evidence,  would  sustain  findings  of 
significant  diflFerences  between  the  parties.  The  burden  of  proof  and  of 
going  forward  with  the  evidence  must  in  the  first  instance  be  placed 
upon  an  applicant  by  reason  of  a  submission  of  a  list  of  the  matters 
he  relies  on,  both  with  respect  to  allegations  concerning  his  own  pro¬ 
posal  and  also  such  specific  allegations  of  the  competing  proposals  as 
are  necessary  to  establish  the  existence  of  a  significant  diflFerence  be¬ 
tween  them.  The  party  asserting  that  there  are  significant  diflFerences  in 
his  favor  must  allege  the  diflFerence.  Where  the  Commission  has  made 
an  initial  finding  that  a  broadcast  applicant  is  financially  qualified, 
evidence  to  controvert  this  finding  will  not  be  admitted  unless  the  Com¬ 
mission  enlarges  the  hearing  issues,  and  petitions  to  enlarge  the  issues 
will  be  granted  only  upon  a  reasonable  showing  that  the  funds  may 
not  in  fact  be  available.  However,  the  initial  iletermination  that  an 
applicant  is  financially  qualified  will  operate  only  as  a  prima  facie  deter¬ 
mination  that  available  funds  will  be  sufficient  to  effectuate  the  pro¬ 
posals  in  the  application,  and  the  Examiner  will  have  discretionary 
authority  to  admit  evidence  designed  to  controvert  this  determination. 


Practice  and  Procedure->Television— Proposed  Service  (Louis  Was- 
mer,  9  R.R.  713  (1953)). 

In  the  last  issue  of  the  Bar  Journal  it  was  noted  that  the  Com¬ 
mission  had  held,  in  the  Westinghouse  case,  that  a  comparative  show- 


*See  page  67,  supra. 
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ing  of  coverage  in  a  television  case  could  be  made,  at  the  discretion  of 
the  examiner  and  subject  to  the  usual  review  by  the  Commission.^  The 
Commission  has  since  retreated  from  this  position.  In  the  Wasmer  case 
the  Commission  held  that  predictions  as  to  the  precise  location  of  field 
intensity  contours  of  television  stations  are  subject  to  manifest  error 
and  would  be  highly  unreliable  at  best,  and  that  predictions  as  to  dif¬ 
ferences  between  the  populations  that  will  actually  receive  television 
service  are  likely  to  be  largely  speculative  and  little  more  than  un¬ 
founded  conjecture.  Hence  evidence  of  coverage  will  not  be  admitted 
for  comparative  purposes  unless  the  applicant  can  show  that  such  evi¬ 
dence  will  have  more  than  “tenuous  validity’'  and  will  in  fact  establish 
persuasively  that  there  will  be  significant  differences  among  the  appli¬ 
cants  as  to  areas  and  populations  to  be  serv^ed. 

*Westinghouse  Radio  Stations,  Inc.,  8  R.R.  381  ( 1952),  noted  in  13  F.C.Bar  J.  24. 
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State  Legislation,  1953* 

Access  to  Sessions  of  Government  Agencies 

Meetings  of  government  agencies  below  the  state  level  are  required 
to  be  open  and  public  by  the  terms  of  a  California  statute,’  Chapter 
1588  of  the  Laws  of  1953.  Of  particular  interest  is  the  provision  that 
a  special  meeting  may  be  ordered  only  by  delivering  written  notice 
to  each  member  of  the  agency  “and  to  each  local  newspaper  of  general 
circulation,  radio  or  television  station  requesting  notice  in  writing.” 
(Govt.  Code,  §54956). 


Broadcasting  and  Telecasting  of  Official  Hearings  and  Court  Pro¬ 
ceedings 

Illinois  this  year  joined  New  York^  in  prohibiting  the  broadcasting 
and  telecasting  of  court  or  other  official  proceedings.  Chapter  51,  §57 
of  the  Illinois  Annotated  Statutes,  as  enacted  in  19S3,  provides  that 

“No  witness  shall  be  compelled  to  testify  in  any  proceeding  conducted 
hy  a  court,  commission,  administrati\’e  agency  or  other  tribunal  in  this  state 
if  any  portion  of  his  testimony  is  to  be  broadcast  or  televised  or  if  motion 
pictures  are  to  be  taken  of  him  while  he  is  testifying.” 

Testimony  before  a  legislative  committee  would  apparently  not  come 
within  the  terms  of  this  statute;  the  word  “committee,”  found  in  the 
New  York  law,  is  omitted. 

The  new  Delaware  Rules  of  Criminal  Procedure,  eflFective  Feb¬ 
ruary  12,  1953,  prohibit  “the  taking  of  photographs  in  the  courtroom 
during  the  progress  of  judicial  proceedings  or  radio  or  television  broad¬ 
casting  or  transmitting  of  judicial  proceedings  from  the  courtroom.  .  .  .” 
(Rule  53). 2 


Defamation  by  Radio 

In  the  last  issue  of  the  Bar  Journal  it  was  reported  that  five  states-* 
had  passed  statutes  during  1953  limiting  the  liability  of  broadcasters 
and  telecasters  for  liability  for  defamation  (13  F.C.Bar  |.  37).  This  list 

•For  previous  discussion  of  1953  legislation  see  13  F.C.Bar  J.  37. 

’See  12  F.C.Bar  J.  266. 

*See  Chamley,  Should  Courtroom  Proceedings  Be  Broadcast?,  11  F.C.Bar  J.  64; 
12  F.C.Bar  J.  222. 

‘Arizona,  Idaho,  Oregon,  Pennsylvania,  West  Virginia. 
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was  incomplete,  as  three  additional  states  enacted  new  legislation  and 
three  others  amended  their  existing  laws. 

The  North  Dakota  statute^  goes  farther  than  any  other  and  abso¬ 
lutely  exempts  the  broadcaster  from  liability  for  defamatory  statements 
“published  or  uttered  in  or  as  a  part  of  a  visual  or  sound  radio  broadcast, 
by  one  other  than  such  owner,  licensee  or  operator,  or  agent  or  employee 
thereof.” 

Texas  *  has  aligned  itself  with  those  states  which  put  the  burden  on 
the  plaintiff  to  prove  that  the  broadcaster  has  failed  to  exercise  due 
care  to  prevent  the  publication  or  utterance  of  the  defamatory  matter. 

Ohio,®  on  the  other  hand,  has  joined  the  list  of  states  placing  the 
burden  on  the  defendant  broadcaster  to  prove  that  he  exercised  reason¬ 
able  care.  The  Ohio  law  also  contains  the  standard  provision  exempt¬ 
ing  the  broadcaster  from  all  liability  for  defamatory  remarks  by  political 
candidates  if  the  broadcaster  cannot  censor  the  speech.  In  addition, 
it  includes  some  unprecedented  provisions  of  doubtful  constitutionality, 
which  because  of  their  interest  are  quoted  in  full: 

“(C)  If  any  broadcasting  station,  at  any  time,  broadcasts,  pub¬ 
lishes,  or  circulates  any  false  statement,  allegation  or  rumor  pertaining 
or  relating  to  any  individual  or  association  of  individuals,  or  to  any 
trade,  labor,  business,  social,  economic  or  religious  organization  or  to 
any  firm,  corporation  or  business,  or  to  any  public  official  or  candidate 
for  a  public  office,  the  said  broadcasting  station  upon  demand  of  any 
person  or  persons  affected  or  of  their  representatives,  shall  broadcast 
any  statement  setting  forth  in  proper  language  the  truth  pertaining  to 
such  statement,  allegation,  or  rumor,  which  said  person  or  persons  or 
their  representatives  shall  offer  to  said  broadcasting  station  for  broadcast. 

“(D)  Whenever  demand  has  been  made  for  the  broadcast  of  a 
statement  under  division  (C)  of  this  section,  the  broadcasting  station 
shall  broadcast  the  same  within  forty-eight  hours  following  the  receipt 
of  such  statement.  Such  statement  shall  be  phrased  in  proper  language 
and  be  broadcast  without  any  additions  to,  or  omissions  therefrom,  in 
as  prominent  a  manner  and  at  as  prominent  a  time  as  the  original  broad¬ 
cast  to  which  the  statement  relates.  Said  broadcasting  station  shall 
broadcast  such  statements  without  cost  to  such  persons  or  their  repre¬ 
sentatives;  and  such  broadcast  may  be  proved  at  the  trial  of  a  suit  for 
damages  as  a  mitigating  circumstance  to  reduce  damages,  provided  that 
any  voluntary  broadcast  made  without  demand  may  be  used  to  rebut 
any  presumption  of  malice  or  injury  on  the  part  of  such  station  growing 
out  of  the  original  broadcast  to  which  the  same  related.  This  .section 

«Ch.  122  of  1953. 

‘Vernon’s  Ann.  Civ.  Stat.  art.  5433a,  as  added  by  Ch.  184  of  1953. 

‘Ohio  Rev.  Code  §§2739.03,  2739.16  and  2379.99,  as  enacted  or  amended  by 
S.161  of  1953. 
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does  not  prevent  the  injured  party  from  alleging  and  proving  actual 
malice  on  the  part  of  the  owner,  licensee,  or  operator,  and  any  special 
damages  resulting  to  him  tlierefrom. 

“(E)  Every  statement  which  broadcasting  stations  are  required 
lo  broadcast  under  division  (C)  of  this  section  shall  be  sworn  to  by 
the  person  offering  the  same  for  broadcast,  but  the  certificate  of  the 
notary  or  other  official  showing  that  the  statement  was  so  made  under 
oath,  shall  not  be  broadcast. 

“No  person  shall  willfully  swear  falsely  to  any  such  statement  and 
whoever  does  so,  is  guilty  of  perjury  and  shall  be  punished  as  provided 
in  division  (F)  of  section  2739.99  of  the  Revised  Code. 

“No  broadcasting  station  shall  be  held  liable  in  any  civil  or  criminal 
proceedings  for  anything  in  any  such  statement. 

“(F)  No  broadcasting  station  shall  refuse  or  fail  to  broadcast  and 
circulate  any  statement  or  article  if  true  as  required  by  division  (C) 
of  this  section. 

“(G)  Any  person  responsible  for  refusing  to  broadcast  and  circu¬ 
late  any  statement  mentioned  in  division  (C)  of  this  section  shall  be 
fined  as  provided  in  division  ( H )  of  section  2739.99  of  the  Revised  Code. 

“The  prosecuting  attorney  of  the  county  in  which  such  broadcast¬ 
ing  station  is  located  when  complaint  is  made  to  him  in  writing  of  the 
refusal  or  failure  of  any  such  broadcasting  station  or  persons  to  comply 
with  divisions  (C),  (D),  (E),  (F)  and  (G)  of  this  section  relative  to 
the  broadcasting  of  such  statements,  shall  investigate  said  complaint 
and  upon  reasonable  cause  begin  proceedings  against  such  broadcasting 
station  or  person  and  prosecute  the  same.” 

V^iolations  of  paragraphs  (E),  (F)  and  (G)  are  punishable  by  $500 
fine  or  one  year’s  imprisonment,  $1,000  fine  and  $.500  fine,  respectively. 

The  Minnesota  law,  enacted  in  1951,"  has  been  recast  to  express 
more  clearly  the  intention  of  the  legislature.  As  originally  passed,  the 
statute  provided  that  the  defendant  could  “show  in  his  defense  that  he 
used  due  care  .  .  Just  what  effect  was  to  be  given  to  the  defense  was 
not  clear.  As  revised,  the  statute  follows  the  language  employed  in  other 
states  and  clearly  exempts  the  broadcaster  from  liability  if  he  shows  that 
he  has  exercised  due  care.^ 

The  Utah  statutes,  discussed  in  12  F.G.Bar  J.  92,''  were  amended 
in  1953  to  cover  television  as  well  as  radio.  Broadcasters  are  exempted 
from  any  liability  for  “defamatorv  statements  by  or  on  behalf  of  any 
candidate  for  public  office.”  In  addition,  the  due  care  standard  is  intro- 

’Scc  12  F.C.Bar  J.  262. 

•Ch.  680  of  195.3. 

*Tlie  section  numbers  given  in  12  F.d.Bar  J.  92  ha\'e  been  changed,  and  are  now 
§§45-2-5  to  45-2-10. 
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duced  (the  burden  being  placed  on  the  plaintiff),  and  it  is  provided 
that  “Bona  fide  compliance  with  any  federal  law  or  the  regulations  of 
any  federal  regulatory  agency  shall  be  deemed  to  constitute  such  due 
care  as  hereinabove  mentioned.”  The  special  provision  for  retraction 
by  radio  stations,  formerly  contained  in  §104-11-13  (§45-2-9)  was  re- 
pealed.i® 


The  Kansas  statute  was  amended  to  exempt  broadcasters  from 
liabihty  for  statements  by  candidates  for  public  office  “or  by  any  other 
person  speaking  for  or  on  behalf  of,  any  candidate  for  public  oflBce 
where  by  any  federal  law,  rule  or  regulation,  censorship  of  such  political 
statements  in  advance  of  such  utterance  or  publication  is  prohibited.”^  ^ 


Following  is  a  round-up  of  state  legislation  on  this  subject.  While 
only  seven  or  eight  states  had  legislated  on  the  question  of  civil  liability 
of  the  broadcaster  prior  to  1949,  the  number  has  now  increased  to  30, 
not  including  Hawaii.  States  not  listed  below  have  no  legislation  on 
point.  The  reference  immediately  following  the  name  of  the  state  is 
to  the  discussion  of  the  legislation  in  the  Bab  Iournal. 


Arizona  (13:37)  3,  5,  10,  14 
California  (10:208)  1,  2,  6,  12,  19 
Colorado  (10:208)  6,  12 
Florida  (10:208)  5,  14,  17 
Georgia  (10:208)  3,  5,  10 
Idaho  (13:37)  12 
Illinois,  1 
Indiana,  20 
Iowa  (10:208  )  6 
Kansas  (10:208;  13:104)  5,  12 
Louisiana  (12:92)  1,  3,  5,  11 
Maine  (12:92)  6,  12 
Maryland  (12:262)  13 
Michigan  (12:40)  5,  12 
Minnesota  (12:262;  13:103)  6 
Missouri  (12:262)  12 
Montana  (10:208)  7,  16,  19 
Nebraska  (10:208  )  3,  5,  11 
Nevada  (12:40)  6,  12,  19 
North  Carolina  (10:208  )  5 
North  Dakota  (13:102)  1,  4 
Ohio  (13:102)  6,  12,  20 
Oregon  (10:208,  13:37)  1,  5,  12 
Pennsylvania  (13:37)  8 
South  Carolina  (12:262)  12,  22 


■•Ch.  73  of  1953. 
"Ch.  277  of  1953. 
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South  Dakota  (10:208  )  5 
Texas  (13:102)  5 

Utah  (12:92;  13:103)  5,  7,  10,  14,  15,  19,  21 

Virginia  (10:208)  5,  10 

Washington,  1,  18 

West  Virginia  (13:37)  5,  10 

Wyoming  (10:208  )  6,  12 

Hawaii  (12:92)  9 

( 1 )  Criminal  statutes. 

(2)  Radio  defamation  defined  as  slander. 

(3)  Plaintiff  allowed  only  “actual  damages.” 

(4)  Broadcaster  not  liable  for  any  defamation  by  third  persons. 

(5)  Burden  on  plaintiff  to  prove  lack  of  due  care  by  broadcaster. 

(6)  Burden  on  broadcaster  to  show  exercise  of  due  care. 

(7)  Proof  of  actual  malice  required. 

(8)  Broadcaster  not  liable  if  broadcast  not  subject  to  his  control  be¬ 
cause  of  statute  or  FCC  rule. 

(9)  Broadcaster  not  liable  for  any  statement  by  political  candidate. 

(10)  Broadcaster  not  liable  for  any  statement  by  or  on  behalf  of 
political  candidate. 

(11)  Broadcaster  not  liable  for  any  statement  by,  on  behalf  of,  or  in 
opposition  to  political  candidate. 

(12)  Broadcaster  not  liable  for  any  statement  by  or  on  behalf  of  po¬ 
litical  candidate  if  censorship  is  prohibited  by  law  or  FCC  rule. 

( 13 )  Broadcaster  not  liable  for  statements  by  political  candidate  as 
to  his  opponent  or  opponents  for  the  particular  office.  As  to 
statements  about  anyone  else,  broadcaster  liable  only  for  damages 
compensatory  for  actual  injury  suffered,  unless  actual  malice 
shown. 

(14)  Exercise  of  due  care  defined  as  including  compliance  with  fed¬ 
eral  law,  FCC  rules,  etc. 

(15)  Submission  of  script  in  advance  may  be  required. 

(16)  Submission  of  script  48  hours  in  advance  may  be  required. 

(17)  Submission  of  script  24  hours  in  advance  may  be  required;  not 
liable  for  defamatory  interpolations  if  script  required. 

(18)  If  broadcaster  has  required  submission  of  script  in  advance,  and 
has  cut  speaker  off  the  air  as  soon  as  reasonably  possible  in  case 
of  deviation  from  script,  not  liable  for  any  defamatory  interpola¬ 
tions. 

(19)  On  network  broadcasts,  only  originating  station  liable  if  any. 

(20)  Special  provision  for  retraction  by  radio  (or  television)  stations. 

(21)  Special  provision  as  to  privileged  broadcasts. 

(22)  Special  form  of  announcements  required  for  political  broadcasts. 


Fa 
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Educational  Television 

The  first  state  to  pass  a  comprehensive  law  regulating  educational 
television  activities  is  Oklahoma,  native  state  of  former  Chairman 
Walker.  House  Bill  No.  1033,  signed  by  the  Governor  on  May  18,  1953, 
creates  an  Oklahoma  Educational  Television  Authority  and  gives  it 
broad  powers  to  plan,  construct,  repair,  maintain  and  operate  educa¬ 
tional  television  facilities  and  to  provide  a  state-wide  educational  tele¬ 
vision  system.  No  advertising,  political  or  otherwise,  is  to  be  permitted 
over  educational  stations.  The  Authority  itself  is  to  be  composed  of  13 
members,  a  majority  of  whom  must  be  active  in  the  educational  pro¬ 
fession. 

An  IlUnois  statute  of  1953  (Ch.  122,  §34-17,  as  amended  by  Senate 
Bill  467)  provides  that  the  Board  of  Education  in  cities  over  500,000 
population  is  authorized  to  “provide  television  studio  facilities  in  not 
to  exceed  one  school  building  and  to  provide  programs  for  educational 
purposes,  provided,  however,  that  the  Board  shall  not  construct,  acquire, 
operate  or  maintain  a  television  transmitter;  to  grant  the  use  of  its  studio 
facilities  to  a  licensed  television  station  located  in  the  school  district; 
and  to  maintain  and  operate  not  to  exceed  one  school  radio  transmitting 
station  and  provide  programs  for  educational  purposes.” 

A  Pennsylvania  law  (Act  No.  378  of  1953)  provides  that  “The  Board 
of  school  directors  of  any  school  district  may  enter  into  an  agreement 
or  agreements  with  one  or  more  school  districts  and  / or  with  other  edu¬ 
cational  institutions  or  agencies  and/or  with  non-profit  organizations  for 
the  joint  operation  of  an  educational  television  station  at  no  expense 
to  the  Commonwealth”  and  that  the  Board  may  similarly  enter  into 
contracts  with  commercial  telecasters  or  with  non-profit  organizations  or 
both  for  television  broadcasts  at  no  expense  to  the  Commonwealth. 


Uniform  Single  Publication  Act 

The  Uniform  Single  Publication  Act,  reprinted  in  13  F.C.Bar  J.  30, 
has  been  adopted  in  Arizona,  Idaho,  and  North  Dakota  as  well  as  in 
Pennsylvania. 


Use  of  State  Property  for  Television  Towers,  etc. 

Act  No.  200  of  the  Pennsylvania  Laws  of  1953  empowers  the  State 
Department  of  Forests  and  Waters  to  grant  the  privilege  to  erect,  con¬ 
struct,  maintain  and  operate,  on  and  over  state  owned  or  leased  lands, 
antennas,  towers,  stations,  cables  and  other  devices  and  apparatus  help- 

“This  is  a  legislative  euphemism  for  Chicago.  Peoria,  Illinois’  second  largest  city, 
has  a  popidation  of  112,000. 


Journal  of  the  Federal  Communications  Bar  Association  107 


ful,  necessary  or  required  for  broadcasting,  telecasting,  transmission,  re¬ 
laying  or  reception  of  television.  The  Department  may  charge  such 
rental  and  damages  as  it  deems  warranted  by  the  conditions  and  circum¬ 
stances.  Act  No.  201  gives  similar  authority  to  the  Game  Commission 
as  to  land  under  its  control.  The  legislature  has  been  considerably 
more  generous  to  television  than  to  radio,  since  under  existing  law  the 
Came  Commission  may  grant  the  right  to  maintain  radio  stations  and 
towers  solely  for  national  defense,  law  enforcement  or  flood  forecasting 
purposes.  (34  Pa.Stat.  §  1311.906(f)  (4),  (11)). 


Miscellaneous 

Some  question  apparently  having  been  raised  as  to  whether  Texas 
television  broadcasting  corporations  were  in  compliance  with  state  law, 
the  statutes  were  amended  this  year  to  provide  specifically  that  a  cor¬ 
poration  can  be  chartered  for  the  construction,  maintenance  and  opera¬ 
tion  of  television  broadcasting  equipment  and  stations.  Vernons  Ann. 
Civ.  Stat.  §1302(95)  as  amended  by  Ch.  295,  Laws  of  1953. 

Issuance  of  special  automobile  license  plates  to  amateur  radio 
licensees  has  been  provided  for  in  California,  Kansas,  Michigan  and 
Oregon'^  in  addition  to  the  sixteen  states  which  passed  such  legislation 
in  1949-1952.1^ 

The  trend  to  prohibit  television  sets  in  automobiles  has  now  spread 
to  Canada,  with  tne  enactment  of  an  absolute  prohibition  in  Ontario.i® 


**Califomia,  Ch.  1597  of  1953;  Kansas,  Ch.  40  of  1953;  Michigan,  Mich.Ann.Stat. 
§9-1917(1);  Oregon,  Ch.  305  of  1953. 

“See  12  F.C.Bar  J.  263. 

“Ch.  46  of  1953. 
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Notes 


The  Good  Faith  Reliance  Act 

The  proposed  Good  Faith  Reliance  Act  (S.  1752)  was  summarized 
in  the  last  issue  of  the  Bar  Journal  (13  F.C.Bar  J.  34).  It  should  have 
been  pointed  out  that  the  Act  was  drafted  by  Prof.  Frank  Newman  of 
the  University  of  California  School  of  Law.  It  is  discussed  by  him  in 
an  article,  “Should  OflBcial  Advice  Be  Reliable?— Proposals  as  to  Estop¬ 
pel  and  Related  Doctrines  in  Administrative  Law”  appearing  in  the 
Columbia  Law  Review.*  The  article,  a  well-documented  one,  discusses 
the  extent  to  which  a  person  can  or  should  be  able  to  rely  on  advice 
given  him,  or  broadcast  generally,  by  an  administrative  agency  or  of¬ 
ficial.  The  problem  is  not  as  acute  in  the  broadcasting  or  communica¬ 
tions  field  as  in  some  others,  but  it  exists,  and  Professor  Newman’s 
analysis  cannot  be  overlooked. 

Telegraph  Carriers 

The  second  “Communications  Study”  report  of  the  subcommittee 
of  the  Senate  Committee  on  Interstate  and  Foreign  Commerce,  created 
during  the  81st  Congress,  was  filed  on  June  22,  1953.  Chairman  of  the 
subcommittee  was  the  late  Senator  Tobey  and  the  other  members  were 
Senators  Capehart,  Johnson  of  Colorado,  and  Hunt. 

The  report  (S.Doc.  No.  53)  deals  almost  entirely  with  Western 
Union.  The  diflBculties  facing  the  company  are  analyzed  and  several 
alternative  solutions  discussed;  the  only  one  which  me  subcommittee 
feels  to  be  acceptable  in  the  public  interest  is  the  acquisition  by  Western 
Union  of  the  private  line  telegraph  service  and  teletypewriter  exchange 
service  now  operated  by  A.T.  &  T.,  such  services  to  be  operated  at  rates 
approved  by  the  F.C.C. 

Fair  Labor  Standards  Act— Talent  Fees 

The  Fair  Labor  Standards  Act  was  amended,  effective  January  25, 
1950,  to  provide  that  talent  fees  paid  to  performers,  including  an¬ 
nouncers,  on  radio  and  television  programs,  were  not  to  be  treated  as 
wages  for  purposes  of  computing  overtime  pay.-  The  Administrator’s 
definition  of  “talent  fees”  included  “extra  payments  made  to  performers, 
including  announc'ers  on  radio  and  television  programs,  where  the  pay¬ 
ment  is  made:  (a)  To  an  employee  having  regular  duties  as  a  staff  per¬ 
former  (including  announcers),  as  an  extra  payment  for  services  as  a 


’53  CoLL.Rev.  374  (March,  1953). 
•10  F.C.Bar  J.  175. 
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performer  on  a  particular  commercial  program  or  a  particular  series  of 
commercial  programs  (including  commercial  spot  announcements)  or 
for  special  services  as  a  performer  on  a  particular  sustaining  program 
or  a  particular  series  of  sustaining  programs.  .  .  .  This  definition  has 
now  been  amended,^  effective  in  August,  1953,  by  adding  a  proviso  as 
follows : 

“Provided,  however,  That  where  services  described  in  paragraph  (a)  of 
this  section  are  performed  on  a  program  falling  outside  of  the  regular  workday 
or  workweek  as  established  and  scheduled  in  good  faith  in  accordance  witn 
the  provisions  of  the  applicable  employment  agreement,  the  Administrator  will 
not  regard  the  act  as  requiring  additional  compensation  as  a  result  of  the  time 
worked  on  the  program  if  the  parties  agree  in  advance  of  such  program  that 
a  special  payment  made  therefor  shall  include  any  increased  statutory  com¬ 
pensation  attributable  to  the  additional  worktime  thereon  and  if  such  special 
payment,  when  made,  is  actually  sufficient  in  amount  to  include  the  statutory 
straight-time  and  overtime  compensation  (computed  without  regard  to  talent 
fees)  for  the  additional  time  worked  in  the  workweek  resulting  from  the 
performer’s  service  on  such  program.” 


Radio  Regulation  in  Canada 

Radio  regulation  in  Canada  is  quite  a  different  thing  from  what 
it  is  in  this  country,  as  a  glance  at  the  new  Canadian  Broadcasting  Cor¬ 
poration  Regulations  for  Sound  Broadcasting  Stations,  effective  July  1, 
1953,  will  indicate.  Under  the  Canadian  Broadcasting  Act  of  1936, 
s.  22(1),  the  CBC  has  broad  authority  to  regulate  the  programming  of 
privately-owned  radio  stations  in  Canada.  No  station  may  broadcast 
anything  contrary  to  law,  any  abusive  comment  on  any  race,  religion  or 
creed,  any  obscene,  indecent  or  profane  language,  any  false  or  mislead¬ 
ing  news  with  the  knowledge  that  it  is  false  or  misleading,  any  program 
on  the  subject  of  birth  control  or  venereal  disease  except  with  approval 
of  a  representative  of  CBC,  any  advertising  content  in  the  body  of  a 
news  broadcast,  any  appeal  for  donations  or  subscriptions  in  money  or 
kind  on  behalf  of  any  person  or  organization  other  than  certain  defined 
classes,  except  with  written  consent  of  a  CBC  representative,  any  pro¬ 
gram  involving  a  lottery,  gift  enterprise  or  similar  scheme  in  which  the 
contestant  or  competitor  pays  any  sum  of  money  in  order  to  be  eligible 
for  a  prize,  or  “any  program  reconstructing  or  simulating  the  direct 
description  of  any  sport  or  other  event  through  a  description  prepared 
from  wired  reports  or  other  indirect  sources  of  information  until  after 
the  conclusion  of  such  event  if  an  actuality  broadcast  of  the  event  is 
available  in  the  area;  a  reconstructed  broadcast  shall  be  clearly  identified 
at  the  beginning  and  end  thereof  as  having  been  so  prepared,  and  if  it 
is  more  than  15  minutes  in  length,  it  shall  be  clearly  identified  at  the 


•11  F.C.Bar  J.  44. 
‘18  Fed.  Reg.  5069. 
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end  of  each  15  minutes.”  (Reg.  5).  Time  for  political  broadcasts  must 
be  allocated  as  fairly  as  possible  among  all  parties  or  candidates  desiring 
to  purchase  or  obtain  time  for  such  broadcasts  (Reg.  6).  (Sec.  22  of 
the  Canadian  Broadcasting  Act  prohibits  dramatiz^  political  broad¬ 
casts,  and  forbids  political  broadcasts  on  election  day  or  the  two  days 
immediately  preceding.)  The  length  of  advertising  messages  is  strictly 
regulated  with  a  maximum  of  7  minutes  of  advertising  content  allowed 
in  a  one-hour  program  before  6  p.  m.  and  6  minutes  between  6  p.  m.  and 
midnight.  Spot  announcements  are  limited  to  four  in  number  or  three 
minutes  in  total  time  in  a  15-minute  period.  (Reg.  7).  Certain  things 
may  not  be  advertised  by  radio,  including  any  bonds,  shares  or  other 
securities  except  Canadian  government  or  municipal  securities  and  any 
mining  or  oil  property  or  interest  therein  (Reg.  8),  and  advertising  of 
liquor  is  restricted.  In  provinces  where  beer  and  wine  advertising  is 
permitted,  a  brewery  or  winery  may  sponsor  a  program  of  not  less  than 
15  minutes’  duration,  but  no  advertising  other  than  sponsorship  an¬ 
nouncements  is  allowed  and  even  sponsorship  announcements  may  not 
be  made  more  frequently  than  every  fifteen  minutes,  and  the  program 
format  and  continuity  must  be  approved  in  advance  by  a  CBC  represen¬ 
tative.  (Reg.  9).  Advertisements  for  drugs  and  medicines  must  be  ap¬ 
proved  by  the  Department  of  National  Health  and  Welfare.  (Reg.  10). 
“Reproduced”  (i.e.  recorded)  programs  may  not  be  broadcast  between 
7:30  and  11  p.  m.  except  with  written  consent  of  the  CBC  and  such 
programs  must  be  announced  as  such  (Reg.  13).  The  regulations  pro¬ 
vide  only  minimum  standards  and  the  broadcaster’s  responsibilities  in¬ 
clude  a  fair  opportunity  for  the  full  presentation  of  different  main  views 
and  ideas;  meeting  of  different  public  tastes  and  wants;  serving  varied 
interests  of  the  community,  and  carrying  an  adequate  amount  of  broad¬ 
casting  of  different  kinds  originating  in  the  community  “and  elsewhere 
in  Canada”  (Foreword). 


